HO-CHUNK NATION TRIAL COURT

1998 OPINIONS

The following civil case summary includes decisions in which the Court discussed substantive legal issues, and excludes purely procedural and repetitive orders that retain little persuasive authority. The case summary also excludes a majority of child support and civil garnishment decisions, but these orders appear within other compilations. Furthermore, the public may access all non-confidential orders through direct access to the case file.

The syllabus constitutes no part of the opinion, judgment or order of the Court, but has been prepared by the Staff Attorney of the Judiciary for the purpose of facilitating research on various topics. Individuals should not rely upon the below summaries, but rather utilize the summaries as a starting point to further research. Judicial staff will assist in retrieval of the full opinions upon request. 

	
	Case No.
	Case
	Decided

	
	CV 96-88
	Joan Whitewater v. Millie Decorah, et al
(JUDGMENT)

An employee who can only be fired for cause enjoys an expectation interest in their employment, which, in turn, produces a property interest in their job.

No person can be deprived of their property without due process.

Absent express indication to the contrary, all employees of the Ho-Chunk Nation can only be terminated for cause.  

An agency must follow its own rules to insure due process.

The fact that an employee did not hold a particular position in the past does not preclude the employee from holding the position in the present, if the two jobs are, in fact, comparable. 

A “for cause” worker can rightfully expect: 1)  a certain wage rate as a result of their seniority; and 2) their property interest in their job will be protected by agency adherence to its own rules.   

An agency cannot void the requirements of due process by simply reorganizing departments and redefining positions. 

An agency cannot dismiss and ignore procedural alternatives when resolving employee changes.  

In determining comparable positions, the wage rate is a deciding factor, but not the exclusive or necessarily determinative factor.    

Retroactive compensation can be a remedy in employment litigation.

The Plaintiff was unlawfully deprived of her property interest in her job.  She was awarded compensation at the wage rate she reasonably expected.  The compensation was awarded retroactive to the day of her layoff.  Since the underlying claim had been settled without apportioning fault, equitable relief -- such as requiring leave credits to be given for the period of lay-off -- was unavailable.  
	Jan. 20, 1998



	1. 
	CV 97-106
	David Modica v. Robert A. Mudd, Executive Director of Business and HCN Director of Business
JUDGMENT

This case presents an issue of first impression.

Counsel for the defendants offered the elements of a defamation cause of action to include: 1) a false statement, 2) communicated to a person other than the one defamed, 3) in an unprivileged manner and intended to tends to [sic] harm one’s reputation as to lower him or her in the estimation of the community or to deter third persons from associating or dealing with him or her.

Wis. Jury Instructions § 2500 defines Implied Malice in the following manner: “Wisconsin law applies a strict liability theory to the communication of a defamatory falsehood by a private defendant about a private plaintiff when there is not a conditional privilege involved.”

In the present case, the issue is whether or not a conditional privilege applies.  The  necessary elements for a conditional privilege are: 1) that the defendant acted in good faith on reasonable grounds, 2) that the defendant possessed a protectable interest, 3) that the statement was communicated on a proper occasion, 4) that the statement was limited in the scope of its content, and 5) that the statement was communicated to proper parties, namely those with a common interest.

The defendant cannot prove the affirmative defense of conditional privilege.  First, Mr. Mudd communicated the information on the assertions of an Executive Administrative Assistant, who was a friend of his soon-to-be ex-wife, without doing any personal fact-checking or investigation.  Secondly, conveying this information at the closed door department meeting, in the presence of the Director of Maintenance and the Director of Food & Beverages, was outside the scope of conveying the information only to those with a common interest.

The Court orders that the HCN Department of Business pay the plaintiff $2,000 for damages.  It is a fundamental principle of tort law that money damages for demonstrated pain and suffering, mental anguish, or other non-wage damages remain available. 
	Jan. 27, 1998



	2. 
	CV 97-70
	Debra Knudson v. Ho-Chunk Nation Treasury Department

JUDGMENT

Decisions to terminate an employee shall not be arbitrary or capricious.

According to the Personnel Policies and Procedures Manual, Disciplinary actions against the Nation’s employees are inherently flexible and to a certain degree discretionary.

Employment in the HCN, which is terminable for cause, creates a reasonable bilateral expectation of entitlement, which can only be taken away after due process. This required sufficient notice of the specific incident of misconduct, the nature of the violation and the right to be heard about it. 

Plaintiff was terminated from employment after 433 per capita checks were misplaced. Using the standards set out in the rules above the Trial Court found the termination was not arbitrary or capricious nor did it violate plaintiff’s due process.
	Feb. 5, 1998



	3. 
	CV-96-43
	Kelly Hammes v. Chloris Lowe, Karena Day, Gloria Logan, John Steindorf et al., 

ORDER (Payment of Court Costs)

The Court ordered the plaintiff to pay 206.00 and the plaintiff never did. Therefore the Court ordered the HCN Treasury Department to withhold, $25.00 per week from plaintiffs paycheck until the debt was satisfied.
	Feb. 12, 1998



	4. 
	CV-96-78
	In the interest of Mercedes Blackcoon by Dale Hazard v. HCN Enrollment Dept.

ORDER (Special Needs Request Granted)

A contractual agreement from a builder and an appliance store order provided sufficient evidence to remove trust funds in order to pay for a deck and a vacuum. 
	Mar. 9, 1998



	5. 
	CV-97-58
	Tammy L. Temple v. HC Casino Table Games Dept.

ORDER (Motion to Compel Denied)

The disclosure of public information does not violate the HCN Personnel Policies and Procedures Manual prohibition on disclosing confidential information.  

Job harassment usually requires: 1) an intent to annoy or abuse; or 2) an insult, taunt, challenge or action tending to provoke a disorderly response.

The misuse of public authority for private gain does not incorporate actions within the legitimate discretion of the employer/employee.  

Plaintiff failed to prove she was harassed.  Plaintiff won a prior employment case, requiring her reinstatement at her level of seniority.  Subsequent to her success, her employer informer her fellow employees of the reason for the change in the seniority.  Since the information was not confidential or given out with the intent to provoke a disorderly response, it was not harassment.  Moreover, the behavior of fellow employees is not the responsibility of management unless it was at the direction of management.  While management could have handled the issue more “diplomatically,” its behavior did not violate the law.    
	Mar. 26, 1998



	6. 
	CV 96-20
	Rita Cleveland v. Ho-Chunk Gaming Commission

ORDER (Dismissal)

Both of the parties agreed to dismiss this case. The Court reluctantly acknowledged the dismissal. 
	Mar. 23, 1998



	7. 
	CV-97-72
	Steve Funmaker v. JoAnn Jones, George Greendeer, Joseph Gathier, Dana Houghton, Monica Cloud, Lawrence Lamere, William Hall, Carol Tack, Pamela Kingswan, Clayton Decorah, Jerome Cloud, Forrest Blackdeer, Lona Decorah, Lillian Thundercloud, Gladys Sloan, Gladys Blackdeer, John Ward, Paul Cloud, Rose Decorah, Margaret Greengrass, Carlos Funmaker, Alvin Cloud, Francis Decorah, Hillton Vasquez, Randall Mann, Joseph Decorah, Gerald Greendeer, John Cloud, Stuart Greendeer, Roger Snake, Morgan Whiteeagle, Kunu Helgeson, Albert Yellowthunder, Roland Rave, Richard Snake, William Payer, Jesse Whiterabbit, Levi Blackdeer, Foster Decorah, Chuck Smith, Wally Johnson, Marlene Cleveland- Houghton, James Greendeer, Lionel Cloud, Dennis Funmaker, John Greengrass, Roberta Decorah, Orville Greendeer, Jacob Cloud, Harold Jones Funmaker, John Greengrass, Roberta Decorah, Orville Greendeer, Jacob Cloud, Harold Jones Funmaker, Sr., Wilfred Cleveland, John Houghton, ,Tracy Thundercloud, John Climer, Adam Hall, John Holst, Anna Rae Funmaker, and Eugene Topping Sr.,

ORDER (Recognizing Attorneys Fees and Costs)

This order by the Court calls for the consideration of the Bill of Costs that was submitted by plaintiff’s attorney. The Court found and was aware of the fees, costs, and services of the plaintiff’s attorney. 
	Mar. 26, 1998



	8. 
	CV-98-10
	In the interest of Casey J. Tripp by Bonnie Hanson v. HCN Enrollment Dept.

ORDER (Granting Special Needs Request)

Orthodontic costs are a legitimate basis for releasing trust funds for minor.  
	Mar. 27, 1998



	9. 
	CV-97-152
	Dan Williams v. Rainbow Casino

ORDER (Granting Motion to Dismiss)

The Court granted the defendant’s motion to dismiss for reason that the plaintiff waited too long to pursue his grievance with the Nation on the issue of an appropriate anniversary date.
	Apr. 10, 1998



	10. 
	CV-97-167
	Jacqueline R. Nichols v. Randy Snowball

ORDER (Dismissal)

The rules of civil procedure should be liberally constructed to insure fairness to all parties.

The failure of a pro se litigant to name an indispensable party does not require dismissal when the pleadings sufficiently indicate the defendant’s relationship to the complaint.  

The absence of a requirement in a legislative act permits the exclusion of that requirement from the act.

There are 3 elements to prove the doctrine of laches applies: 1) unreasonable delay; 2) lack of knowledge on the part of the party asserting the defense that the other party would assert the right on which the suit is based; and 3) prejudice to the party asserting the defense in the event the action continues.  

The employee manual provides constructive notice of the requirements for  initiating grievance procedures.

Waiting 27 months was too long when the grievance procedure suggested 5 days.  Administrative turnover hampers the ability to attain witnesses and evidence in a timely fashion.  The employee had constructive knowledge of the time requirements and the burden of proof through the employee manual given to her upon employment.  Finally, the plaintiff failed to show tribal immunity to suit had not been waived at the time of the complaint.  Case dismissed with prejudice. 
	Apr. 15, 1998



	11. 
	CV 97-154
	Dawn Littlejohn v. Michelle De Cora

Order (Dismissal)

The Court dismissed the plaintiff’s complaint with prejudice despite her protestations. The Court ordered this decision in accord with past practice.
	Apr. 15, 1998



	12. 
	CV-98-01
	Robert J. Mann v. Attorney General of the Ho-Chunk Nation Gary Brownell (Acting)

ORDER (Motion to Dismiss Denied)

Plaintiff resigned from his position and is seeking back pay. Defendant filed a Motion to Dismiss for failure to state a claim upon which relief can be granted. Furthermore, the defendant contends that the plaintiff failed to exhaust administrative remedies. However, the Trial Court accepts that the plaintiff has asserted a claim upon which relief can be granted and denies defendant’s Motion.
	Apr. 20, 1998



	13. 
	CV-98-18
	In the interest of Kathy Brandenburg by Susan Harter, LaCrosse County [WI] Human Services Dept. v. HCN Enrollment Dept.

ORDER

The issue in dispute focused on the impact of per capita payments on SSI benefits. Placing per capita monies into a trust, with the disbursement of funds controlled by the Court and limited to expenditures where public funds are unavailable, will protect the SSI payments of the beneficiary.  The two fold requirements -- that the needs of the beneficiary are not being met by any other public/Tribal entitlement and that the special needs requires a release of the funds -- ensures that the funds do not meet the SSI revocation test of funds “readily available to the beneficiary.” 
	Apr. 23, 1998



	14. 
	CV-98-14
	In re: Berdine Littlejohn by Shari Marg v. HCN Enrollment Dept.

ORDER (Special Needs)

The needs of an adult incompetent often differ from the needs of a minor child, as minor children remain the responsibility of their parents.

A burial trust account can be funded through Tribal programs, so their is no special need to release trust funds for that purpose.  A recliner and storage rental are legitimate special needs, so trust funds will be released to cover those expenses.
	Apr. 24, 1998



	15. 
	CV-97-145
	Vincent Cadotte v. Tris Yellowcloud, Director of Compliance

JUDGMENT

When addressing employment disputes administrative agencies of the Nation must make a reasonable determination based on substantial evidence. 

The Trial Court will overturn an agency’s decision only based on a clear error in judgment unsupported by the whole record. 

 The standard of review is whether the agencies decision was arbitrary capricious. 

The HCN due process requirement requires that an employee be given notice of the specific incident of misconduct, the nature of the violation and the right to be heard about it. 

Plaintiff was wrongfully terminated from employment for defendant’s failure to adequately notify the plaintiff for the cause of  the termination, violating plaintiff’s due process rights.
	Apr.24, 1998



	16. 
	CV-97-166
	Jean Lamb v. Randy Snowball 
ORDER (Dismissal)

The plaintiff’s complaint originated when there was no waiver of tribal immunity from suit.  Moreover, the doctrine of laches precluded the plaintiff’s claim due to the lengthy period of time between the conduct and the official complaint.  Case dismissed with prejudice.
	Apr. 24, 1998



	17. 
	CV-98-20
	HCN Home Ownership Program v. Scott Hindes

ORDER

Defendant’s failure to respond resulted in default judgment.  Court ordered releases of trust fund monies, previously impounded, to the plaintiff.
	May 18, 1998



	18. 
	CV 98-22
	Lorrie Lungstrum on the Behalf of Clint and Stephanie Lungstrum v. HCN Enrollment Office

Order (Granting Distribution in Part)

The Court ordered the release of CTF monies for the purpose of paying the tutoring of Clint and Stephanie Lungstrum by Sylvan Learning Center.
	May 23, 1998



	19. 
	CV-96-27
	In Re: Renee D. Blackdeer by Marian Blackdeer v. HCN Enrollment Dept.

ORDER (Special Need)

If a beneficiary is denied access to trust funds when she has a right to those funds, her property interest may be invaded and her rights denied.

The test for releasing funds to purchase a vehicle is not whether the vehicle is a “viable” means of transportation.  Rather, the test is whether or not the vehicle is reasonably safe and reliable considering the particular needs of the petitioner.

The presence of some form of transportation to meet some needs is not sufficient to refuse a reasonable request for reliable transportation when reliability of transportation is an important concern for the party involved. 

Special need found.  Funds releases for purchase of car.
	June 15, 1998

	20. 
	CV 98-11
	William L. Goodbear v. Ho-chunk Housing Authority

ORDER (Denying Motion to Dismiss)

A waiver of sovereign immunity must be clear and unequivocal. 

The Housing Authority is not subject to the HCN Legislative Resolution 3/26/96A.  Thus, that Resolution does not waive the sovereign immunity of the Housing Authority.

The “sue and be sued” clause of a corporate charter from a Tribal Ordinance operates as a clear and unequivocal waiver of sovereign immunity for the corporate entity.  

The subentity of a tribe, when acting subject to a corporate charter and operating under a “sue and be sued clause,”  can be sued even when the Nation itself cannot be sued.  

The inability to sue in federal court does not preclude the ability to sue in tribal court.  Often, the lack of jurisdiction of the federal courts is based on the jurisdiction of the tribal court.  

Motion to dismiss denied.  Housing Authority can be sued.
	June 15, 1998

	21. 
	CV 97-72
	Steve Funmaker v. JoAnn Jones, George Greendeer, Joseph Gathier, Dana Houghton, Monica Cloud, Lawrence Lamere, William Hall, Carol Tack, Pamela Kingswan, Clayton Decorah, Jerome Cloud, Forrest Blackdeer, Lona Decorah, Lillian Thundercloud, Gladys Sloan, Gladys Blackdeer, John Ward, Paul Cloud, Rose Decorah, Margaret Greengrass, Carlos Funmaker, Alvin Cloud, Francis Decorah, Hillton Vasquez, Randall Mann, Joseph Decorah, Gerald Greendeer, John Cloud, Stuart Greendeer, Roger Snake, Morgan Whiteeagle, Kunu Helgeson, Albert Yellowthunder, Roland Rave, Richard Snake, William Payer, Jesse Whiterabbit, Levi Blackdeer, Foster Decorah, Chuck Smith, Wally Johnson, Marlene Cleveland- Houghton, James Greendeer, Lionel Cloud, Dennis Funmaker, John Greengrass, Roberta Decorah, Orville Greendeer, Jacob Cloud, Harold Jones Funmaker, John Greengrass, Roberta Decorah, Orville Greendeer, Jacob Cloud, Harold Jones Funmaker, Sr., Wilfred Cleveland, John Houghton, ,Tracy Thundercloud, John Climer, Adam Hall, John Holst, Anna Rae Funmaker, and Eugene Topping Sr.,

Order (Judgment)

The Court order granted Jones’ motion to dismiss and ordered the plaintiff and his attorney to compensate Jones for attorney fees and costs.
	July 2, 1998

	22. 
	CV 97-60
	In the Interest of Zachary Mitchell by Celena Mitchell v. Ho-Chunk Nation Enrollment
ORDER (Petition for Minor Per Capita Distribution Denied)

The petitioner requested release of monies from Zachary’s trust account for the purchase of a family car.  The petitioner has not yet given the Court enough information to make a determination as to whether the funds ought to be released.  The petitioner, upon a refusal of funding from the tribe’s emergency loan program and from a local banking service, may file a motion for reconsideration.  A motion for reconsideration must include: the refusal of funding from the tribe’s emergency loan program and local banking service; proof of exhaustion of all other tribal, state, and federal funds; proof that the vehicle will meet “special needs” of the child; proof that the petitioner’s vehicle no longer functions; and it would be helpful to include information that the vehicle the petitioner intends to purchase is at a “commercially reasonable cost.”
	July 15, 1998



	23. 
	CV 96-27
	In Re: Renee D. Blackdeer by Marian Blackdeer v. HCN Enrollment Department
ORDER (Re: Special Need)

The petitioner has requested money from her adult incompetent ward’s trust fund to purchase a car.  The standard set for considering petitions like this one is: 1) whether the existing vehicle is reliable and safe, 2) how the newly purchased vehicle will benefit the ward, and 3) whether the newly purchased vehicle would be “commercially reasonable.”  The petitioner has adequately proven that her vehicle is unreliable, and that she needs a vehicle to transport her child to and from work, and to and from medical appointments.  The vehicle she intends to purchase is “commercially reasonable.”  The funds will be released, with the limitation that the vehicle’s title be in the name of the ward, and the vehicle shall only be used for activities that benefit the ward.  
	July 15, 1998



	24. 
	CV 98-41
	In Re: Shamus Daniel Layman by Paul Layman v. HCN Enrollment Dept.
ORDER (Re: Special Need)

The petitioner has requested fund’s from his minor child’s trust fund to help pay legal expenses, as the minor has been criminally charged as an adult in Pinellas County, Florida.  This request meets the “special needs” standard.  The public defender that the minor originally had failed to appear for hearings, and the petitioner does not know of other legal services available to his son.
	July 16, 1998



	25. 
	CV 98-11
	William J. Goodbear v. Ho-Chunk Housing Authority
DECISION (Remand to Housing Authority, Board of Commissioners)

The plaintiff was employed by the Ho-Chunk Housing Authority to do maintenance.  The Ho-Chunk Housing Authority withheld a paycheck from the plaintiff.  The Court found that there was understandable confusion as to whether the plaintiff was hired as an employee, or as a contractor.  The Court determined that the plaintiff was an employee, as they were dependent upon the Ho-Chunk Housing Authority for both materials and tools.  The  Court ordered that the plaintiff, in following the Ho-Chunk Housing Authority-Statement of Personnel Policies, that the plaintiff follow the administrative remedy process, and file a grievance with the Board of Commissioners prior to seeking relief through the court.
	July 22, 1998



	26. 
	CV 97-141
	Leigh Stephen et. al., v. Ho-Chunk Nation

Order (Motion to Dismiss Denied)

The Court denied the plaintiff the opportunity to file a class action suit since the party failed to abide by the schedule that was set previously. 
	July 29, 1998



	27. 
	CV 97-143
	Dan M. Sine v. Jacob Lonetree

Order (Motion to Dismiss Granted)

This is a case involving the dismissal of a cabinet level Executive Director from his position and whether he has a right to grieve that dismissal. Because Mr. Sine’s position as Executive Director is defined as “at-will” the Court dismissed plaintiff’s motion.
	Aug. 3, 1998



	28. 
	CV 98-38
	In the Interest of Choice A. Decorah by Adam Hall of the HCN Enrollment Office
ORDER

More information needs to be compiled as to whether Choice Decorah’s trust fund account should be turned over to him upon reaching age 18.  A “hold” is placed on the funds, and a further hearing is scheduled, at which medical and/or psychological evaluations of Choice Decorah, a possible foreign court order appointing a guardian for Choice Decorah, plus any other information to determine his mental fitness to handle per capita distributions will be considered.
	Aug. 7, 1998



	29. 
	CV 96-63
	David Ujke v. Ho-Chunk Nation
JUDGMENT 

Plaintiff, a former attorney with the HCN Dept. of Justice sued for breach of contract due to  constructive discharge.  Court held that despite fact Attorney did all he could to have contract approved by BIA, it was inexplicably never submitted a second time and so claim ran afoul of the requirement of 25 U.S.C. § 476 that all attorneys working for Indian Tribes have approved contracts.  Claim for full contract damages dismissed.  However, plaintiff was awarded damages for unpaid wages on quantum meriut theory and unpaid leave time based on takings clause of HCN Constitution.

The Court adopts the elements if an action for quantum meruit found in Ramsey v. Ellis: Quantum meruit is awarded to avoid unjust enrichment.  The elements of a claim based on unjust enrichment are: (1) plaintiff conferred benefit on defendant, (2) defendant knew of the benefit, and (3) it is inequitable for defendant to accept or retain the benefit without paying its value.  Recover is based on the defendant’s duty to return the benefit and not on a promise or agreement to pay for the benefit.  One who is unjustly enriched at the expense of another person must repay that person.  163 Wis.2d 378, 381-82, 471 N.W.2d 289, 291 (1991).

The Second Restatement of Contracts § 90 formulates the concept of promissory and equitable estoppel as follows: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee . . . and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.  Plaintiff’s equitable estoppel claim fails because he knew that his contract first needed the approval of the Secretary of the Interior before it would be enforceable.
	Aug. 17, 1998



	30. 
	CV 97-147
	Hocak Credit Union v. Debra Crowe and Forest Blackdeer

Order (Judgment)

The Court ordered that the defendants surrender a Chevy S-10 Blazer to the Hocak Credit Union for failure to pay the car loan.
	Aug. 26, 1998



	31. 
	CV 98-35
	Hocak Federal Credit Union v. Caroline Wiese
JUDGMENT

The defendant is liable to the plaintiff for $3,295.84.  The defendant will pay an additional $557.55 (collection fee of disbursement, pre- and post-filing interest fees, and an advocate fee) to the plaintiff.  The Court considered Wisconsin Statutes, Consumer Credit Transactions § 425 as persuasive authority.
	Sept. 4, 1998



	32. 
	CV 97-127
	Gary Lonetree, Sr., v. John Holst, as Slot Director and Ho-Chunk Casino Slot Department

Order (Judgment)

The Court found for Mr. Lonetree in that his procedural due process rights were violated in regard to the suspension. The Court ordered Ho-Chunk Casino to pay Mr. Lonetree the equivalent of wages he would have earned during that time and for the annual leave he would have earned for the same period.
	Sept. 24, 1998



	33. 
	CV 98-38
	In the Interest of Choice A. Decorah, By Adam Hall, HCN Enrollment Department
ORDER (Guardianship Designation)

Sufficient evidence exists in indicate that Choice Decorah has physical and mental limitations, and is an adult incompetent.  Therefore, an adult incompetent trust fund will be maintained for him.  His grandmother, Wanda Decorah, shall serve as his guardian.
	Sept. 30, 1998



	34. 
	CV 97-169
	Andrea Storm v. Pearl Lightstorming and Gordon Decorah

Order (Dismissing without Prejudice)

The Court dismissed this case due to lack of evidentiary support in Ms. Storm’s case. 
	Sept. 30, 1998



	35. 
	CV 97-117
	In the Interest of Oliver Rockman, by Jeremy P. Rockman v. Ho-Chunk Nation Enrollment Department
ORDER (Release of Trust Fund Money)

The Court grants the request to release an additional $239.42 from Olver Rockman’s trust account.  No entitlement programs exist which would pay the insignificant cost of the court transcript required by the ward.  The petitioner has previously proven that no entitlement programs of the Ho-Chunk Nation, the state, or the federal government would be the entertainment expenses incurred by the ward.  The petitioner has requested that his guardianship of Oliver be terminated, and Ms. Leola Rockman replace him as guardian.  As Ms. Rockman has not indicated that she would be willing to accept the appointment, Jeremy Rockman will continue as Oliver’s guardian until another person is willing to take over the guardianship duties.
	Oct. 13, 1998



	36. 
	CV 96-49
	Roberta Goodbear, Shirley Sahr v. HCN Enrollment Dept.

Order (Granting Per capita by Distribution in Part)

The Court granted the release of ITF monies for furniture for Ms. Goodbear.
	Oct. 13, 1998



	37. 
	CV 97-141
	Leigh Stephen et al., v. Ho-Chunk Nation

Order (Dismissed with Prejudice)

The Court dismissed this case due to the failure of the plaintiff to prosecute his case. Additionally, the Court informed the plaintiff of his inability to seek federal review of claims brought under the Indian Civil Rights Act. 
	Oct. 26, 1998



	38. 
	CV 98-55
	Cornelius Decorah v. Wade Blackdeer, Clarence Pettibone, & Ho-Chunk Legislature
ORDER (Dismissal Granted)

To be heard by the Traditional Court, both parties must consent, and file a Consent to Traditional Court Jurisdiction form.  In this case, the plaintiff merely stated in the complaint that he consented to Traditional Court Jurisdiction.  This does not constitute a consensual request.

The defendants acted within their authority “to authorize expenditures by law and appropriate funds to the various Departments in an annual budget,” pursuant to Art. V, Sec. 2(d) of the Ho-Chunk Constitution.  No case in controversy exists as the position was eliminated when the budget was approved.
	Oct. 28, 1998



	39. 
	CV 98-57
	In the Matter of Estate of: Hilda Mae Dick
ORDER (Release of Trust Funds)

The two children of Hilda Mae Dick, Ermon Dick and Janice Savage, are the only known heirs of Hilda Mae Dick.  The trust fund account shall be equally divided between the two children.
	Nov. 4, 1998



	40. 
	CV 98-14
	In Re: Berdine Littlejohn
ORDER (Release of Per Capita Trust Fund)

The Court ordered a one time release of funds for clothing and shoes, Christmas shopping, and for the rental of a U-Haul to remove Berdine Littlejohn’s personal belongings from storage.
	Nov. 17, 1998



	41. 
	CV 98-44
	Maureen K. Price v. Ho-Chunk Nation Departments of Personnel & Insurance

ORDER (Dismissed With Prejudice)

The Trial Court granted defendant’s Motion to Dismiss with prejudice because plaintiff failed to pursue a grievance in a timely manner. 
	Nov. 18, 1998



	42. 
	CV 98-61
	Aurelia L. Hopinkah v. Ho-Chunk Nation Election Board

JUDGMENT (Injunctive Relief Granted & Remand to Election Board)

The election Board must consider all the evidence of residency presented to them.

The Court remanded this case back to the Election Board so that they could consider whether the candidate met the residency requirement. Furthermore, the Trial Court held that the election code as enacted 120 days prior to an election is the applicable law. 
	Nov. 20, 1998



	43. 
	CV 98-47
	Theresa Heberlein v. Food & Beverage Department, MPC

ORDER (Dismissal Without Prejudice)

Plaintiff contends that her lay advocate was not helpful in her pursuit of this matter therefore she would like to withdraw from this case. The Trial Court dismissed this action without prejudice. 
	Nov. 23, 1998



	44. 
	CV 98-61
	Aurelia L. Hopinkah v. Ho-Chunk Nation Election Board

JUDGMENT (Temporary Injunction Denied)

The plaintiff files a Motion for Temporary Injunctive relief. The Court denied the Motion because plaintiff failed to show that 1)the harm to plaintiff outweighs the threatened harm to the defendant. 2) that there is a likelihood of success on the merits, or 3) that a temporary restraining order would serve the public interest. 
	Nov. 30, 1998



	45. 
	CV 98-58
	David W. Deere v. Peggy S. Deere
ORDER

LaCrosse County, in a divorce action between the plaintiff and defendant, determined that a $5,000 debt to the Ho-Chunk Nation belonged to the plaintiff, and not to the defendant.  In that decision, the Court ordered that the plaintiff pay the $5,000 debt to the Ho-Chunk Nation.  The LaCrosse County Court also stated that if plaintiff failed to pay the debt, the defendant should return to that court to have the property readjusted equitably.  

The Court states that in this instance, “commity” exists, and it will recognize the Findings of Fact, Conclusions of Law and Judgment of Divorce in the La Crosse County Circuit Court decision (95-FA-319, November 8, 1996).  This Court considers 95-FA-319 to be an open case, and the plaintiff must return to that foreign court to seek an equitable readjustment of the property.  This case is dismissed.
	Dec. 1, 1998



	46. 
	CV 96-88
	Joan Whitewater v. Millie Decorah, Sandy Martin

Order (On Remand)

The Court, pursuant to the stipulation of the parties, determined that the appropriate wage to be paid to Ms. Whitewater is $12.43 per hour. This action was to compensate Ms. Whitewater for her termination.
	Dec. 10, 1998



	47. 
	CV 98-45
	Ho-Cak Credit Union v. Charlene Tebo
DEFAULT JUDGMENT

Pursuant to HCN R. Civ. P. 54, the Court sua sponte dismisses the case for failure to appear at a hearing when given proper notice.  The plaintiff  failed to prove that the original issue exists, and that the evidence submitted by the defendant has not satisfied the debt.
	Dec. 11, 1998



	48. 
	CV 98-52
	Judy Fahrner v. Bernice Cloud, Darren Brinegar, and Rainbow Casino & Bingo
JUDGMENT (Motion to Dismiss Granted)

The plaintiff failed to timely file her Complaint in the Ho-Chunk Nation Trial Court.  The Personnel Policy and Procedure Manual states that she has five (5) days to appeal the administrative final decision.  This appeal was filed eleven (11) days after the administrative decision.  Therefore, this case must be dismissed.
	Dec. 18, 1998



	49. 
	CV 98-46
	Ho-Chunk Nation v. Tammy Lang

Order(Summary Judgment Denied)

Summary Judgement is appropriate only when there are no genuine issue as to any material fact and the moving party is entitled to judgement as a matter of law.\

The Trial Court denied the Motion for Summary Judgment because the judge decided there are genuine issues of material fact. Furthermore the Trial Court preferred that this case to be decided on the merits so that the judgement can be more easily enforced through a state court.
	Dec. 21, 1998



	50. 
	CV 98-38
	In the Interest of Choice A. Decorah By Adam Hall, HCN Enrollment Department
ORDER (Release of Trust Fund Monies)

The Court orders the release of $5,000 in trust fund monies for the personal expenses (a TV, VCR, bedroom set, Christmas presents, clothing, and entertainment needs) of the ward, as no other tribal, state, or federal entitlement program covers such expenses.  The parties have agreed to meet at a later date to discuss whether a second TV and a vehicle should be purchased using trust fund monies.
	Dec. 23, 1998

	51. 
	CV-98-32
	Barbara Coyhis v. Mary Webster and Rainbow Casino

ORDER (Motion for Reconsideration Granted)
	Dec. 23, 1998



	52. 
	CV 97-172
	Robert M. Berglin Estate and Lyle R. Berglin and Kristine Berglin, in their own right vs. Ho-Chunk Nation and its Tribal Enterprise, the Ho-Chunk Casino

JUDGMENT

This case seeks to establish whether a valid contract for life insurance was created between the plaintiff and the defendant.  The basic requirements of contract formation: offer, acceptance, and consideration must be fulfilled in order for there to be a valid contract.

Offer: It is undisputed that the Ho-Chunk Nation offered the plaintiff life insurance.  He was a full time permanent employee who successfully completed his probationary period.  He attended a group insurance meeting, in which he was told about the possible health insurance coverage he could receive through his employer, which included medical, dental, and life insurance.

Acceptance: There is some dispute over whether the plaintiff accepted the offer of life insurance.  The insurance forms themselves created ambiguity as to whether he had accepted life insurance coverage.  Though he did not affirmatively check the box for life insurance, he did designate beneficiaries for the life insurance.  He also did not affirmatively sign the required written waiver to decline life insurance coverage.  Ambiguity in a contract should be construed against the drafter.  Also, the employer was in the best position to realize that the forms had been incorrectly filled out, and did not correct this error.   The employee, at the time of filling out the insurance forms, made mention about his “racking up insurance policies.”  One can only “rack up” insurance policies if they  know they already have a policy (which the plaintiff did know, as he had a life insurance policy from JC Penny).The Court is therefore compelled to find that the plaintiff effectively accepted the offered coverage for life insurance.

Consideration: The defendant has argued that the contract is void for lack of consideration as the employer did not deduct the weekly $.42 premium for life insurance coverage.  The Court is persuaded that the contract is not void for consideration.  First, the plaintiff signed a blanket authorization on the insurance form to make any such deductions for insurance coverage as required.  The fault for failing to deduct for the life insurance lies with the defendant, not with the plaintiff.  Second, there is persuasive precedent that suggests that there is not a lack of consideration when the fault of failing to deduct the premiums lies with the insurer, and not the insured.  Clements v. Continental Casualty Ins. Co., 730 F. Supp. 1120 (N. D. Ga. 1989) held that it was not the responsibility of the insured to notice the lack of deductions from his paycheck when the insured had done all that was done of him to change the beneficiary of his insurance.  The ambiguity in the insurance form could lead the insured to believe that the life insurance policy was covered by the health insurance policy, for which deductions were made.  It must be noted that once the employee authorizes the deduction, he has done all that he can to effectuate the contract.  This Court agrees with the rationale of Clements v. Continental Ins. Co. that the contract cannot be held to have lapsed by reason of non-payment.

The Court finds that a contract for insurance was formed, and that the plaintiff is entitled to its benefits.    
	Dec. 24, 1998



	53. 
	CV 98-64
	In the Interest of Reuben A. Hall By Gerald Parr v. Ho-Chunk Nation Enrollment Dept.
ORDER (Release of Trust Fund Monies)

The Court finds that $1,000 of the trust fund monies should be released to the guardian for personal expenses as no tribal, state, or federal entitlement program covers such things as clothing, cigarettes, and haircuts.  The guardian is to present an accounting of how the monies were spent between February 15, 2000 and April 15, 2000.

The Court accepts, in the act of commity, the Jackson County Circuit Court’s appointment of Gerald Parr as the guardian of Reuben A. Hall.
	Dec. 31, 1998
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