
HO-CHUNK NATION TRIAL COURT 1995 OPINIONS

The following civil case summary includes decisions in which the Court discussed substantive legal issues, and excludes purely procedural and repetitive orders that retain little persuasive authority. The case summary also excludes a majority of child support and civil garnishment decisions, but these orders appear within other compilations. Furthermore, the public may access all non-confidential orders through direct access to the case file.

The syllabus constitutes no part of the opinion, judgment or order of the Court, but has been prepared by the Staff Attorney of the Judiciary for the purpose of facilitating research on various topics. Individuals should not rely upon the below summaries, but rather utilize the summaries as a starting point to further research. Judicial staff will assist in retrieval of the full opinions upon request. 

	Tab
	Case No.
	Case
	Decided

	1. 
	CV-95-003

CV-95-004

CV-95-005

CV-95-006

CV-95-009

CV-95-010

CV 95-03, -CV 95-10
	Joyce Warner v. Ho-Chunk Election Board
ORDER (SCHEDULING CONFERENCE)

Election challenge on denial of absentee ballot; President elect participated as a defendant-intervenor for issues affecting the Presidential election only. Defendant’s Motion to Recuse Judge was denied due to lack of personal or direct financial interest. The Judge has no immediate family  involved and will not benefit from per capita distribution campaign. Cases were consolidated due to similarity of issues and judicial economy.

Joyce Warner and others v. Ho-Chunk Election Board
ORDER (Allow Appearances by Counsel)
	June 26, 1995



	2. 
	CV-95-003

CV-95-004

CV-95-005

CV-95-006

CV-95-009

CV-95-010
	Joyce Warner v. Ho-Chunk Election Board
ORDER (Granting Stay)

Election dispute

· Trial court has jurisdiction;

· Petitioner must prove Election Board violated the Election Ordinance or conducted an unfair election, and the out come of the election could have been different but for the violation;

· Preliminary injunction requires: 1) no adequate remedy at law, 2) threatened injury outweighs the threatened harm of the injunction, 3) petitioner has reasonable likelihood of success on the merits, and 4) serves the public interest;

· Election challenge must be filed within ten days of certification of the election results;

· To issue a Stay of the swearing-in ceremony, the challengers of such election must show: 1. there is no adequate remedy at law; 2. the threatened injury to the challenger outweighs the threatened harm of the injunction; 3. the challengers have a reasonable likelihood of success on the merits; 4. that the granting of the stay serves the public interest.

Plaintiffs alleged irregular voting procedures and requested a stay. Plaintiffs’ challenged the Election Board’s interpretation of the HCN Constitution requiring the President, Legislators, and Supreme Court Justices be elected by majority vote of the eligible voters. The challengers assert that some voters were denied the right to vote. Plaintiffs lacked an adequate remedy at law because money cannot compensate the denial of a fundamental right. The stay merely preserves the status quo, the harm of the stay would not outweigh the harm to the challengers. Plaintiffs have a reasonable chance of success on the merits because of a possible incorrect interpretation of the majority vote requirement. A Stay ensures the candidates are sworn in legitimately. 

	July 3, 1995

	3. 
	CV-95-003
	Joyce Warner v. Ho-Chunk Election Board
JUDGEMENT

· Voting is a fundamental right;

· A restriction on the right to vote and exercise of the elective franchise will be examined under the strict scrutiny;

· The Election Ordinance’s ten day cut-off prior to the election for requesting absentee ballots is unconstitutional;

· The Government must use the least restrictive means of achieving a legitimate governmental end;

· A plaintiff challenging an election must show by clear and convincing evidence that the Election Board violated the Election Ordinance, or otherwise conducted an unfair election, and that the outcome of the election would have been different.

Plaintiff claimed her right to vote had been denied. The Court held that her right had been denied due to the unconstitutional cut-off time. Plaintiff failed to meet the burden of proof that the Election board violated the Election Ordinance or conducted an unfair election.  Plaintiff was unable to show that her vote would have changed the outcome of the election.  Plaintiff’s appeal was denied.
	July 5, 1995

	4. 
	CV-95-05
	Jones v. Ho-Chunk Nation Election Board. & Lowe
JUDGEMENT 

· Election by majority vote;

· Run-off Election Ordered;

· Candidates for public office are not entitled to confidential information (e.g., mailing list) about members of the Ho-Chunk Nation as a matter of law;

· Clear and convincing evidence of wrongdoing on the part of a candidate must be present for the Court to exclude such candidate from a run-off election;

· The HCN Constitution requires the President to be elected by 50% or greater of the votes cast in an election.
Plaintiff filed this election challenge alleging that the lack of a 50% or greater vote for Chloris Lowe violated the HCN Constitution and that Lowe improperly used a mailing list in his campaign.  The use of the mailing list was not improper. Mr. Lowe had obtained the list 12-14 years prior to the election, had subsequently updated it himself, the Nation had not assisted him in obtaining the list, and the Election Board’s policy of not releasing such lists had been applied equally to all candidates.  Clear and convincing evidence did not exist that the outcome of the election would have changed. Under the HCN Constitution, the President must be elected by a 50% or greater of the votes cast.
	July 6, 1995

	5. 
	CV-95-04
	Robert Funmaker, Jr. v. Ho-Chunk Nation Election Board

JUDGEMENT

· Right to vote was denied;

· HCN Constitution, Art. V, § 6, requires a majority vote;

· Under the HCN Constitution, Legislators must be elected by a 50% or greater amount of the votes casts in their districts;
· The denial of the right to vote, although a violation of the Constitution, does not affect the validity of an election absent a showing by clear and convincing evidence that the denied votes would have changed the outcome of the election.

Plaintiff challenged the election on the grounds that two voters had been denied the right to vote. Absent clear and convincing evidence that these votes would have changed the outcome, the election was valid.  The Court ordered a run-off election between the plaintiff and the top vote getter due to the Constitutional requirement that Legislators be elected by a 50% or greater amount of the votes cast in their area.
	July 6, 1995

	6. 
	CV-95-006
	Janet Muir v. Ho-Chunk Nation Election Bd.
JUDGEMENT

· Violation of majority  vote requirement;

· The right to have one’s vote counted is fundamental and will not be taken away for technicalities.

Plaintiff challenged the election.  Plaintiff’s claim regarding “majority of eligible voters” means 50% or greater amount of the votes cast. Matter was remanded to the Election Board for investigation on bias claim.

	July 7, 1995

	7. 
	CV-95-10
	Gail Funmaker v. Ho-Chunk Nation Election Bd.
JUDGEMENT

· Interpretation of “majority  vote”;

· Court has no authority to disqualify a candidate from an election;

· A fine is the only remedy the Court may grant for improper conduct in the use of official position to influence eligible voters;

· The Election Board is a political sub-entity of the Ho-Chunk Nation, and is immune from suit unless waived by the Legislature.

Plaintiff sued the HCN Election Board claiming that its interpretation of the HCN Constitution requiring that Legislators be elected by majority vote of members in their area, and alleging misuse of the Area V Office and mailing list. “Majority” means 50%

 or more of the votes cast. The Election Board was not responsible for the potential misuse of the Area V Office and mailing list.  The Court may not disqualify a candidate for office. Case remanded back to the Election Board to determine whether disqualification was warranted because potential misuse. Monetary relief was denied, Court may impose fine.
	July 7, 1995

	8. 
	CV-95-09
	Dennis Funmaker and Wally Funmaker v. Ho-Chunk Nation Election Bd.
JUDGEMENT

· A “majority  vote” is required under HCN Constitution, Art. VII, § 10;

· Challengers must prove a violation by “clear and convincing evidence.”; Furthermore, the alleged violation should be more than a mere technicality.

Plaintiffs challenge the election for an Associate Justice position. For this election only the Constitution provides that the two candidates who receive the most votes will be assigned 4 and 2 year terms. After this election a majority of votes (more than 50% of the votes cast), will be used to determine the winner of the election. Plaintiff was unable to prove violations by the Election Board, rather he only presented mere technical concerns which are not basis for the court to overturn a decision.
	July 7, 1995

	9. 
	CV 95-10
	Gail Funmaker v. Ho-Chunk Election Board

· The court will respectfully wait to make a decision until the Ho-Chunk Election Board revises the Status Report.

In the case decided on July 7, 1995 the court asked the Election Board to conduct an investigation before the court decided whether it shall levy a fine for election tampering against Diane Lonetree in pursuant to 12 HCO § 12.01 (b). The Court feels that the Status Report was not sufficient in answering the question above. Therefore, the court asked the Election Board to clearly give a recommendation as to what action the court should take.

ORDER (Supplementary Status Report)
	July 20, 1995

	10. 
	CV 95-12
	Catherine Shegonee v. Ho-Chunk Gaming Commission

· An appeal from the Ho-Chunk Gaming commission must first go to the Legislative Secretary.

Pursuant to the Amended and Restated Gaming Ordinance of the Wisconsin Winnebago Nation as amended 6-8-94, Sec.802A. , Plaintiff appealed to the Legislative Secretary on a decision made by the Ho-Chunk Gaming Commission. However, the Legislature apparently granted the Plaintiff the relief she requested (see, 5-31-95H). Therefore, since the Trial Court was apparently no longer needed the case was dismissed.

DISMISSAL
	Aug. 16, 1995

	11. 
	CV 95-14
	Lisa Herman v. Ho-Chunk Gaming Commission

Dismissal

This case began as an appeal by the appellant from a decision of the Ho-Chunk Gaming Commission temporarily suspending her. However, Ms. Herman was granted relief by the predecessor to the Trial Court in Gaming appeals under 802A of the Gaming Ordinance, i.e., Ho-Chunk Legislature. That resolution denominated 5-3-95C appears to have granted Ms. Herman the relief she requested in her appeal. Therefore the Court needs not to be involved in this matter any further.
	Aug. 16, 1995



	12. 
	CV-95-016
	Tracy Thundercloud v. Ho-Chunk Nation Election Board
ORDER (Granting Preliminary Injunction)

· HCN Constitution, Article VIII, § 8 allows any voter to file an election dispute within ten days after the results of an election have been certified;

· A preliminary injunction may be granted if: (1) no adequate remedy at law (money will not cure harm), (2) the threatened injury outweighs the threatened harm of the injunction, (3) the Challenger has a reasonable likelihood of success on the merits, and (4) granting of the injunction serve the public interest;

· A preliminary injunction is an extraordinary remedy not to be issued lightly.

Plaintiff sued the HCN Election Board to prevent the swearing in of election winners as required by the HCN Constitution. The preliminary injunction was granted on plaintiff’s lack of an adequate remedy at law, the harm of the potential invalidation of Presidential and Legislative action by a Constitutional challenge outweighed the harm of delaying the swearing in, plaintiff had a reasonable likelihood of success given the clear Constitutional language in question, and the public interest is served by preserving the Constitutional method and allowing time for meritorious challenges to be filed and decided before the election winners takes office.
	August 28, 1995

	13. 
	PRC95-006
	Clifford Riddle v. Ho-Chunk Nation: Rainbow Casino
JUDGEMENT

· Plaintiff must demonstrate good cause to avoid dismissal of case for failure to appear and prosecute;

Plaintiff failed to appear. Plaintiff did not ask for time-off because it would inconvenience his new employer. Inconvenience does not meet the good cause requirement.
	September 11, 1995

	14. 
	CV 95-07
	Harry Cholka v. Ho-Chunk Gaming Commission

Order (Petition of Review)

The Court submits the entire pleading and record to the apellee to ensure the presence of due process i.e., Notice and a meaningful opportunity to be heard. 
	Oct. 3, 1995



	15. 
	CV 95-13
	Ed Cournoyer v. Ho-Chunk Gaming Commission

Order (Petition of Review)

The Court ordered that this case was going to be decided upon solely on the official record since the appellant failed to send in a statement in support of the Petition.
	Oct. 4, 1995



	16. 
	CV 95-22
	Ray Brenny v. Ho-Chunk Gaming Commission

Administrative Order

The Court ordered that the appellant provide a copy of the cost that was imposed by the Gaming Commission was paid.
	Oct. 25, 1995



	17. 
	CV 95-15
	Stephan J. Bremner v. Ho-Chunk Gaming Commission

 Pursuant to the Amended and Restated Gaming Ordinance of the Wisconsin Winnebago Nation as amended 6-8-94, Sec.802A. , Plaintiff (“Mr. Bremner”) appealed to the Legislative Secretary on a decision made by the Ho-Chunk Gaming Commission. Mr. Bremner failed to show to the Legislative Gaming Committee hearing. The Trial Court gave notice to Mr. Bremner that he had 45 days from September 19,1995 to file a statement with the Court stating why his case should be heard and not dismissed for failing to appear to the Legislative Committee. Mr Bremner did not file a statement. Therefore, the Court dismissed his case with prejudice.

JUDGMENT
	Nov. 7, 1995

	18. 
	CV-95-013
	Cournoyer v. Ho-Chunk Gaming Commission
OPINION (Remanded aff’d in part rev’d in part)

· The Court defers to the administrative expertise of the Gaming Commission in reviewing its decision to levy a fine for non-disclosure of arrests;

· Gaming Commission may levy a fine against non-key employees for non-disclosure of arrests;

· Deference to administrative agency decisions requires the agency to explain its decision in a rational and coherent manner that is supported by evidence and linked to a specific power given to it by the Legislature.

Plaintiff appealed Gaming Commission decision levying a fine against him and banning future advancement. Plaintiff did not contest the fine, and the Court upheld the authority of the Gaming Commission to levy such fines when an employee  fails to disclose a prior arrest record. Issue of plaintiff’s advancement remanded due to inadequacy of the record and contradictory findings of the Gaming Commission.
	December 7, 1995

	19. 
	CV 95-07
	Harry Cholka v. Ho-Chunk Gaming Commission

Order (Supplemental Record)

The Court ordered that the Commission supplement the record to include the missing material or file an affidavit stating what notice there was to Mr. Cholka in the record. 
	Dec. 13, 1995
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