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IN THE

HO-CHUNK NATION TRIAL COURT

	Majestic Pines Hotel, Rainbow Smoke Shop, Ho-Chunk Nation Whitetail Crossing-Black River Falls, Ho-Chunk Nation Whitetail Crossing-Tomah, Ho-Chunk Smoke Shop, Ho-Chunk Nation Whitetail Crossing-Baraboo, Ho-Chunk Nation Department of Business, and Ho-Chunk Nation,
             Plaintiffs,

v.

Any Time Towing and/or Richard Olson and/or David Olson and/or Mark Olson,

             Defendants. 
	
	Case No.:  CV 04-31



ORDER

(Dismissal without Prejudice)

INTRODUCTION


The Court must determine whether to dismiss the instant action due to a failure to effectuate service of process.  Agents of the Court could not locate the defendants at the addresses provided in the initial pleading, and the Court has no information regarding the defendants' present whereabouts.  The Court, therefore, dismisses the case without prejudice in accordance with the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.).
PROCEDURAL HISTORY

The plaintiffs, by and through Ho-Chunk Nation Department of Justice Attorney Wendi A. Huling, initiated the current action by filing a Complaint with the Court on April 20, 2004. Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint and attachments on April 27, 2004, and attempted to perform service of process upon the defendants by personal delivery.  See HCN R. Civ. P. 5(C)(1)(a)(i).  However, the Court could not effectuate service due, in part, to the apparent misleading contact information on the defendants' business checks.  Certificate(s) of Unserved Process, CV 04-31 (July 15, 2004); Compl., Attach. 4-9.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 3.

Complaints.

General.  A civil action begins by filing a written Complaint with the clerk of court and paying the appropriate fees.  The Complaint shall contain short, plain statements of the grounds upon which the Court's jurisdiction depends; the facts and circumstances giving rise to the action; and a demand for any and all relief that the party is seeking.  Relief should include, but is not limited to the dollar amount that the party is requesting.  The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the Complainant may be contacted.  The Complaint shall be signed by the filing party or his/her counsel, if any.
Rule 5.

Notice of Service of Process.

(C) Methods of Service of Process.

(1) Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



(a) Personal Service is required for the initiation of actions in the following:




(i) Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .

(G) Time Limit for Service of Process.  A Complaint must be served, and proof of service filed with the Court within one hundred and twenty (120) calendar days of filing, or it will be considered dismissed without prejudice by the Court with notice provided to the filer.  Upon order of the Court for good cause shown, a sixty (60) calendar day extension may be ordered in the event that the Court or the filer exercises due diligence in unsuccessfully providing service of process.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1.
The plaintiff, Ho-Chunk Nation (hereinafter HCN or Nation), is a federally recognized Indian tribe with principal offices located on trust lands at HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  The plaintiff, HCN Department of Business (hereinafter Business Department), is an HCN executive department located at HCN Headquarters.  See Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VI, § 1(b).  The plaintiff, Majestic Pines Hotel, is a division within the Business Department and is located on trust lands at W9010 Highway 54, Black River Falls, WI 54615.  The plaintiff, Rainbow Smoke Shop, is a division within the Business Department and is located on trust lands at 949 City Road G, Nekoosa, WI 54457.  The plaintiff, HCN Whitetail Crossing-Black River Falls, is a division within the Business Department and is located on trust lands at W9050 Highway 54, Black River Falls, WI 54615.  The plaintiff, HCN Whitetail Crossing-Tomah, is a division within the Business Department and is located on trust lands at 27867 Highway 12, Tomah, WI 54660.  The plaintiffs, Ho-Chunk Smoke Shop and HCN Whitetail Crossing-Baraboo, are divisions within the Business Department and are located on trust lands at S3214 Highway 12, Baraboo, WI 53913.  See Dep't of Bus. Establishment & Org. Act of 2001, 1 HCC § 3.5c; http://www.ho-chunknation.com/government/executive/ org_chart.htm (last visited Jan. 13, 2006) (on file with Bus. Dep't).
2.
The defendant, Any Time Towing, is a non-tribal entity, and defendants Richard Olson, David Olson and Mark Olson are non-members and alleged owners or employees of said business.  The plaintiffs provided the following addresses for the defendants within the initial pleading:  1812 East Seventh Street, St. Paul, MN 5519 and 2616 Thirtieth Avenue South, Minneapolis, MN 55406    Compl. at 4-5; see also HCN R. Civ. P. 3.
3.
The former address appeared on the business checks of Any Time Towing as signed by Richard Olson.  Compl., Attach. 4-9.  However, an authorized agent of the Court, Hennepin County Sheriff's Office, could not effect service of process upon the defendants at either address, noting, for example, that "[t]his is a private residence, not a business, and the owner never heard of Richard Olson."  Certificate(s) of Unserved Process, CV 04-31 (July 15, 2004).
4.
Over 120 calendar days have elapsed since the filing of the initial pleading, and the Court has not been able to serve the Complaint and Summons.  HCN R. Civ. P. 5(G).
DECISION

The Court must regrettably dismiss the instant action without prejudice pursuant to HCN R. Civ. P. 5(G).  The Court cannot reasonably employ service by publication since the defendants may have fraudulently used the available addresses.  Also, the Court has no independent knowledge of the whereabouts of the defendants' family.  The plaintiffs may re-file the cause of action once they ascertain the defendants' current location. 

The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 13th day of January 2006, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Todd R. Matha

Chief Trial Court Judge 
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