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IN THE

HO-CHUNK NATION TRIAL COURT

	Adriane Walker,

             Plaintiff,

v.

Amy Kirby, Ho-Chunk Casino, Ho-Chunk Department of Personnel, Ho-Chunk Nation Business Department and Ho-Chunk Nation,

             Defendants. 
	
	Case No.:  CV 05-28



ORDER

(Denying Defendants' Motion for Summary Judgment)

INTRODUCTION


The Court must determine whether to grant the defendants' request for summary judgment.  The Court deduced that genuine issues of material fact exist within the instant case.  The Court accordingly declined to grant the defendants' motion, and, therefore, notifies the parties of its intent to convene trial. 

PROCEDURAL HISTORY

The Court recounts the procedural history of the instant case in significant detail within the text of its June 6, 2005 Order (Permission to Reschedule).  For purposes of this decision, the Court notes that the plaintiff, Adriane G. Walker, acted in accordance with directives contained in the above-referenced decision, leading the Court to mail Notice(s) of Hearing to the parties on July 1, 2005, informing them of the date, time and location of the Scheduling Conference.  The Court convened the Scheduling Conference on July 25, 2005 at 1:30 p.m. CDT.  The following parties appeared at the Conference:  Attorney Mark L. Goodman, plaintiff's counsel, and DOJ Attorney Wendy L. Helgemo, defendants' counsel.  The Court entered the Scheduling Order on July 25, 2005, setting forth the timelines and procedures to which the parties should adhere prior to trial.

On October 7, 2005, the plaintiff submitted her Amended Complaint prior to the judicially imposed deadline.  Scheduling Order, CV 05-28 (HCN Tr. Ct., July 25, 2005) at 4.  The defendant, likewise, filed a timely dispositive motion entitled, Defendant's Motion for Summary Judgment, on the same date, incorporating a supportive argument.  Id. at 5; see also HCN R. Civ. P. 18.  In response, the Court entered the October 12, 2005 Order (Motion Hearing).  The order informed the parties of the Court's decision to convene a hearing for the purpose of entertaining the motion.  The order set forth the date, time and location of the Motion Hearing, which the Court scheduled in conjunction with the Pre-Trial Conference, and alerted the plaintiff to her legal rights and obligations in relation to the proceeding.
Prior to convening the Motion Hearing, the defendants filed a timely Amended Answer on October 17, 2005.  HCN R. Civ. P. 21.  On October 25, 2005, the plaintiff submitted her Affidavit in Opposition to Defendants' Motion for Summary Judgment (hereinafter Plaintiff's Affidavit).  Id., Rule 18, 19(B).  The Court convened the Pre-Trial Conference/Motion Hearing on October 31, 2005 at 1:30 p.m. CST.  The following parties appeared at the Conference/Hearing:  Adriane G. Walker, plaintiff (by telephone); Attorney Mark L. Goodman, plaintiff's counsel; and DOJ Attorney Michelle M. Cleveland, defendants' counsel.  The Court rendered a decision from the bench, and this judgment memorializes that determination.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

DEPARTMENT OF BUSINESS ESTABLISHMENT AND ORGANIZATION ACT OF 2001, 1 HCC § 3
Sec. 5.

Internal Organization.


c.
The Department shall maintain a current Organizational Chart.  The Organizational Chart shall accompany its annual budget submission and any budget modifications during the fiscal year in accordance with the Nation's Appropriations and Budget Process Act.

HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Jan. 22, 2004)

Ch. 5 - Hours, Meals, and Rest Periods

Attendance









[pp. 12-13]

Employees are expected and required to report to their designated work locations at the prescribed time and manner work activity is to commence.  Tardiness, unexcused absence, or failure to report as required may result in disciplinary action.  In the event an employee cannot report to work as scheduled, the employee must notify supervisory personnel at least one hour prior for Enterprises and within 15 minutes after the scheduled work shift for programs and administration.  In all cases of an employee's absence or tardiness, the employees shall provide supervisory personnel with a valid reason for the absence and, if applicable, the probable duration of absence.  If circumstances render the absence duration speculative or unknown, the absent employee will be required to call supervisory personnel daily to report the status of the absence.
Excessive absenteeism, regardless of reason(s), which renders an employee insufficiently available for work will be evaluated on a case-by-case basis to determine the merits of corrective action or termination.

Unauthorized Absences







[p. 13]

An employee who is absent from his or her assigned work location or schedule without official leave notice/approval from supervisory personnel for 2 consecutive days or 3 days in a year shall be considered absent without authorized leave.  In such cases, the Nation shall regard the job as abandoned and the employee automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances.  

Ch. 8 - Benefits, Leaves, and Holidays

B.
Sick Leave








[p. 33]

Use:

2.
Illnesses extending beyond accrued sick leave will be charged annual leave with the exception that the employee may be allowed to take leave without pay in place of annual leave with approval of his or her immediate supervisor.

Unpaid Leave of Absence:







[pp. 39-40]

Employees may be granted Leave of Absence status without pay, for the following reasons:

1.
Necessary absence due to illness, maternity, or other personal reasons which extends in time beyond available annual or sick leave.  Health benefits will continue for up to ninety (90) days;

Permanent employees may request, after twelve months service, a leave of absence without pay for a period not to exceed three months.  Requests for a leave should be submitted in writing to the supervisor as far in advance of the anticipated leave date as possible.  The leave request must be dated, signed by the employee, and state the reasons, circumstances, duration, and location of the employee during leave.  The supervisor will submit his or her recommendation to the Department Director, who will approve or disapprove the leave, and forward the request to the Personnel Director who has final authority on the matter.  Extensions of an initial leave of absence must be requested in the same manner.

Upon expiration of a leave of absence, the employee may be reinstated in the position held at the time leave was granted.  An employee who fails to report promptly for work at the expiration of a leave of absence, or who applies for and receives unemployment insurance while on leave, will be considered to have voluntarily resigned.

Ho-Chunk Nation's Family Medical Leave:





[p. 41]

The Executive Branch of the Ho-Chunk Nation shall administer the Nation's unpaid leave policy which will afford employees up to 12 weeks of unpaid, job protected leave to "eligible" employees for certain family and medical reasons.  Employees are eligible if they have:

●
worked for the Nation for at least 12 months, which can included a sum of separate periods of employment; AND

●
have worked at least 1,250 hours for the Nation during the 12 months prior to the start of the FML.

All employees, not participat[ing] in Short Term Disability o[r] Work[ers'] [C]ompensation programs, must utilize all accumulated sick leave prior to using unpaid leave during Family Medical Leave.  FML will run concurrent with Short Term Disability, Work[ers'] Compensation, and 90-day leave of absence, provided the reason for the absence is due to a qualifying serious illness or injury.  An employee's seniority will not be discounted for the period an employee is on FML.  An employee on FML will have their initial, performance, or annual evaluation postponed by the number of day[s] the employee is on FML.  An employee who fails to report promptly for work at the expiration of the requested FML, will be considered to have voluntarily resigned.  (RESOLUTION 10/14/99C)
Ch. 12 - Employment Conduct, Discipline, and Administrative Review

Discipline Policy








[pp. 56-57]

The intent of this policy is to openly communicate the Tribal standards of conduct, particularly conduct considered undesirable, to all employees as a means of avoiding their occurrence.

The illustrations of unacceptable conduct cited below are to provide specific and exemplary reasons for initiating disciplinary action, and to alert employees to the more commonplace types of employment conduct violations.  No attempt has been made here to establish a complete list.  Should there arise instances of unacceptable conduct not included in the following list, the Nation may initiate disciplinary action in accordance with policies and procedures.

A.
Attendance








[p. 57]


2.
Excessive absenteeism, regardless of reason, the effect of which disrupts or diminishes operational effectiveness.


3.
Being absent without authorized leave, or repeated unauthorized late arrival or early departure from work.

Types of Discipline
Depending on the nature of circumstance [sic] of an incident, discipline will normally be progressive and bear a reasonable relationship to the violation.  The types of discipline that may occur are follows in general order of increasing formality and seriousness:
Initiating Discipline:  Considerations and Notice




[p. 60]
Supervisory and management personnel should be guided in their consideration of disciplinary matters by the following illustrative, but not exclusive, conditions.

*
The degree and severity of the offense

*
The number, nature, and circumstances of similar past offenses

*
Employee's length of service

*
Provocation, if any, contributing to the offense

*
Previous warnings related to the offense

*
Consistency of penalty application

*
Equity and relationship of penalty to offense

Ch. 14 - Definitions








[p. 68]

Abandonment:  Being absent without official leave notice/approval from supervisory personnel for 2 consecutive days or 3 days in a year.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 3.

Complaints.

General.  A civil action begins by one of the following procedures: 

(A) filing a written Complaint with the clerk of court and paying the appropriate fees.  The Complaint shall contain short, plain statements of the grounds upon which the Court's jurisdiction depends; the facts and circumstances giving rise to the action; and a demand for any and all relief that the party is seeking.  Relief should include, but is not limited to the dollar amount that the party is requesting.  The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the Complainant may be contacted.  The Complaint shall be signed by the filing party or his/her counsel, if any.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 21.
Amendments to Pleadings.

Parties may amend a Complaint or Answer one time without leave of the Court prior to the filing of a responsive pleading, of if no responsive pleading is permitted, at any time within twenty (20) days of the original filing date.  Subsequent amendments to Complaints or Answers may only be made upon leave of the Court and a showing of good cause, or with the consent of the opposing party.  All amendments to the Complaint or Answer must be filed at least thirty (30) calendar days prior to trial or as otherwise directed by the Court.  When an Amended Complaint or Answer is filed, the opposing party shall have ten (10) calendar days, or the time remaining in their original response period, whichever is greater, in which to file an amended responsive pleading.

Rule 44.
Presence of Parties and Witnesses.

(A) Subpoenas.  Subpoenas may be used to cause a witness to appear and give testimony.  If a party wished to have a subpoena issued by the Court, he/she shall furnish a properly prepared subpoena including information necessary for service of process at least ten (10) calendar days before trial.  Service will be completed at least three (3) calendar days prior to hearing or trial.  When service has been completed, the Court shall mail proof of service to all parties.  When service of the subpoena will not be through the Court, the requesting party shall present the properly prepared subpoena to the Court for signature in time to ensure proper service before the hearing or trial and shall return proof of service to the Court prior to the trial.  If a party does not timely request a subpoena, he/she shall not be entitled to a postponement because of the absence of the witness.  If the subpoena has been timely issued, the Court may, in its discretion, postpone the hearing or trial.  A person who fails to appear after being subpoenaed may be held in contempt of court.
Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

FINDINGS OF FACT

1.
The parties received proper notice of the October 31, 2005 Pre-Trial Conference/Motion Hearing.

2.
The plaintiff, Adriane G. Walker, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A002424, and resides at S2137 Timothy Lane, Room 303, Baraboo, WI 53913.  Am. Compl. at 1.  The plaintiff was employed as a Table Games Dealer at defendant Ho-Chunk Casino, a division within the Ho-Chunk Nation Department of Business (hereinafter Business Department), located on trust lands at S3214 Highway 12, Baraboo, WI 53913.  See Dep't of Bus. Establishment & Org. Act of 2001, 1 HCC § 3(5)(c); http://www.ho-chunknation.com/ government/executive/org_chart.htm (last visited Jan. 31, 2006) (on file with Bus. Dep't).

3.
The defendant, Ho-Chunk Nation (hereinafter HCN or Nation), is a federally recognized Indian tribe with principal offices located on trust lands at HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  See 70 Fed. Reg. 71194 (Nov. 25, 2005).  The defendants, HCN Department of Personnel (hereinafter Personnel Department) and Business Department, are executive departments of the Nation with principal offices also located at HCN Headquarters.  See Constitution of the Ho-Chunk Nation, Art. VI, § 1(b).  The defendant, Amy Kirby, serves as a Table Games Manager at Ho-Chunk Casino.
4.
The defendants provided the following factual rendition within its dispositive motion:

The Plaintiff filed suit to challenge what she believed to be a violation of the Personnel Policies and Procedures Manual in which she was determined ineligible for Family and Medical Leave [sic] ("FML") and consider [sic] resigned from her position as a dealer at the Ho-Chunk Casino for failure to report to work within a five-day period from the date of her FML denial notice. . . .  Plaintiff was advised that she did not qualify for FML on January 28, 2005.  Thereafter, Plaintiff requested unpaid leave of absence on January 28, 2005[,] but was denied due to her lack of eligibility relative to the twelve month employment requirement as set forth in the Personnel Policies and Procedures Manual.  Plaintiff was not paid for employment on January 21, 2005[,] and did not work on January 22, 23,24 [sic] and 25, 2005[,] respectively.  As a result, the employee did not "work" on January 21, 2005. . . .  Plaintiff did not resume work on January 21, 2005[,] and her resignation was processed on January 23, 2005.
Defs.' Mot. for Summ. J. at 2 (citations omitted).

5.
Additionally, the defendant submitted several exhibits to the Court two (2) days prior to the Conference/Motion, revealing the following facts:

a.
On January 18, 2005, the Personnel Department denied the plaintiff's FML application, which she had submitted on December 17, 2005.  Within the denial letter, the Personnel Department informed the plaintiff that she needed to "contact [her] supervisor within the next (5) five calendar days . . . to discuss [her] return to work status."  Defs.' Ex. L.  The letter continued:

If you do not report back to work within 5 (five) calendar days, the Ho-Chunk Nation will assume you have resigned and the paperwork will be processed.  

However, you may be eligible for an Unpaid Leave of Absence according to the Ho-Chunk Nation Policy and Procedures Manual, but this leave will not be covered by the Nation's FML policy.  This Unpaid Leave of Absence has to be submitted in writing by you, written recommendation from your supervisor, [sic] dates of your absence, and medical update to the Executive Director of Personnel for final approval.  This needs to be done within the next (5) five calendar days of the date of this letter.  To be eligible for an Unpaid Leave of Absence, you must have worked for the Ho-Chunk Nation for the last 12 consecutive months.  

Please refer any questions to your immediate supervisor to ensure that you are following proper procedures according to the Ho-Chunk Nation Policies and Procedures Manual.

Id.


b.
On January 25, 2005, Ms. Kirby composed a letter informing the plaintiff that the Personnel Department denied her Unpaid Leave of Absence request, "despite the [Table Games D]epartments [sic] recommendation," and, therefore, "since [she] ha[d] not reported back to work within the (5) five calendar days, the Ho-Chunk Nation ha[d] assumed [she] ha[d] resigned and the paperwork was processed effective January 23, 2005."  Defs.' Ex. A.

c.
On January 28, 2005, the plaintiff filed her Level 1 grievance, stating in part:

I did return to work on Friday, January 21, 2005.  At that time I met with Amy Kirby.  I asked her if there was any other way that I could get some personal time off.  Amy stated that she would write a letter of recommendation for me to have time off to Black River.  Not that it would stick, but she made it sound as if she had done this before[,] and she hadn't ever been turned down before so I shouldn't have a problem with her recommendation, my letter of request, and a letter from my doctor.  At that time I was wondering why she didn't recommend me coming back to work.  So I asked her should I come back to work because I can't lose my job[,] and I stated at that time how much my job meant to me[;] that I would come back to work if I had no other choice.  She said we would go about the letters to Black River and basically sounding like it would be okay.

Defs.' Ex. B.


d.
On February 1, 2005, Ms. Kirby responded to the Level 1 grievance, and confirmed that the plaintiff "did stop in to discuss [her] predicament."  Defs.' Ex. C.  She further related:  "In our conversation I did inform you that since you [sic] FML was denied your job was not protected and asked if you were able to return to work and what your restriction [sic] were.  You stated, 'I am physically unable to return to work because of the pain' and you were unsure of what exactly is ailing you."  Id.  Ms. Kirby concluded her response to the plaintiff's contentions as follows:  

Unfortunately, your options were limited since you have not been employed with the Nation for 12 months.  In applying for an Unpaid Leave of Absence I did state my recommendation is subject to Personnel's approval, which my recommendation was denied.  Therefore, since you were not able to return to work within the five days the Department of Personnel completed your status as a "voluntary resignation" and it was this department's responsibility to inform you in writing.
Id.

6.
The plaintiff attempted to establish the presence of a genuine issue of material fact within her responsive affidavit.  The plaintiff reiterated the assertions contained in her grievances, and additionally noted that she "advised Ms. Kirby [that she] was willing to report to work for the second shift on Friday, January 21, 2005, from 6:45 p.m. to 4:00 a.m. the following day."  Pl.'s Aff. at 1.  The plaintiff also alleged that Ms. Kirby informed her that she did not need to work on January 21, 2005.  Id.  Yet, despite Ms. Kirby's assurances, the plaintiff claims that Ms. Kirby began the processing of the plaintiff's resignation by submitting paperwork for such purpose to the Personnel Department on January 23, 2005.  Id. at 2.
7.
The plaintiff testified that Ms. Kirby's alleged recommendation in support of the plaintiff's request for an Unpaid Leave of Absence does not appear within her personnel file.  Pre-Trial Conference/Mot. Hr'g (LPER, Oct. 31, 2005, 02:08:15 CST); see also HCN Personnel Policies & Procedures Manual (hereinafter Personnel Manual), Ch. 8 at 39-40.
8.
Dr. David L. Jarvis, MD, family physician, from Wanaišguni Hocira located at S2845 White Eagle Road, Baraboo, WI, in close proximity to Ho-Chunk Casino, supplied the doctor's excuse in question.  The brief note indicates in its entirety the following:
Miss Walker has been having back problems says [sic] she started working, first reported to me on 6/24/2004.  We have been trying physical therapy, medications, but at this point I think she needs a two-week trial of no work and starting water exercises.  I saw her for this on 1/18/05, so she should be able to return to work on 1/31/05.

Compl., Attach. 7 (emphasis added).
9.
The plaintiff testified that Dr. Jarvis stated his willingness to revise the above note in the event that it placed the plaintiff's employment in jeopardy.  LPER, 02:10:35 CST.  The plaintiff did not view the note as a prohibition from returning to work.  Id., 02:14:40 CST.

10.
The defendant could not present the testimony of Ms. Kirby to rebut the plaintiff's assertions due to a scheduling conflict with the defendant's pre-approved vacation.  Id., 02:23:13 CST.

DECISION


The defendants contend, in part, that the Court should "render summary judgment in its favor because there is no genuine issue of material fact."  Defs.' Mot. for Summ. J. at 3 (citing HCN R. Civ. P. 55).  The defendants assert that the plaintiff's factual rendition proves material in only one (1) respect, concerning whether or not the plaintiff could legitimately claim a leave entitlement.  The plaintiff seemingly concedes that she remained ineligible for FML and an Unpaid Leave of Absence.
  Therefore, the defendants conclude that due to the plaintiff's "aware[ness] of her ineligibility for leave under the Nation's employment laws" coupled with the inability of the defendants to "guarantee an extended period of leave" that the Court is compelled to enter a decision on its behalf.  Id. at 6.

The Court does not agree with the limitation advocated by the defendants.  The plaintiff appears to argue that she complied with the FML denial notice and returned to work in a timely fashion, i.e., on Friday, January 21, 2005.  The plaintiff further argues that she indicated a willingness to work the second shift, but that she relied upon the statements of Ms. Kirby and consequently did not seek a modification of her doctor's note.  As a result, the defendants processed the plaintiff's resignation without affording her the opportunity to request that Dr. Jarvis revise his recommendation, which the plaintiff considered an accommodation, not a prohibition.  


At best, the plaintiff seems to suggest that the defendants could have considered her tardy on January 21, 2005, but that the decision to release the plaintiff from employment was not supported by the known facts.
  See Pers. Manual, Ch. 5 at 12-13.  The defendants' exhibits reveal this contradictory accounting of events, but the defendants did not rebut the factual assertions of the plaintiff.  The Court understands the difficulty encountered by the defendants, but the defendants must similarly understand the need to proceed to trial.
The plaintiff needed to properly present "a genuine issue of material fact" in order to have the matter proceed to trial.  HCN R. Civ. P. 55.   "As to materiality, the substantive law will identify which facts are material.  Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment.  Factual disputes that are irrelevant or unnecessary will not be counted."  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). . . .  Moreover, the documents in the case file must satisfy more than the materiality requirement, the exposed factual dispute must also prove genuine, "that is, if the evidence is such that a reasonable [fact-finding body] could return a verdict [at trial] for the nonmoving party."

 Aleksandra Cichowski v. Four Winds Ins. Agency, LLC, CV 01-90 (HCN Tr. Ct., Dec. 15, 2003) at 17-18, aff'd, SU 04-01 (HCN S. Ct., Aug. 20, 2004) (quoting id. at 248).  
The Court deems that the plaintiff has met her burden as defined within the case law.  Consequently, the parties must contact the Clerk of Court within fifteen (15) days of the entrance of this decision to schedule trial.  Parties must submit subpoenas, if necessary, in accordance with applicable timeframes.  HCN R. Civ. P. 44(A).
IT IS SO ORDERED this 1st day of February 2006, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha
Chief Trial Court Judge 










� The plaintiff is charged with constructive knowledge of the Nation’s laws.  See Susan Bosgraff v. HCN Sec. Dep’t., CV 01-01 (HCN Tr. Ct., Aug. 6, 2001) at 9 (citing Jean Day et al. v. Pers. Dep’t, CV 96-15 (HCN Tr. Ct., Aug. 21, 1996) at 3, 6).  The Ho-Chunk Nation Supreme Court subsequently recognized this principle.  Marie WhiteEagle v. Wisconsin Dells Head Start et al., SU 01-14 (HCN S. Ct., Nov. 27, 2001) at 2 (agreeing that a plaintiff "bears the responsibility of knowing the governing laws of the Nation.").


� A plaintiff is not required to contain his or her legal theory within an initial pleading.  HCN R. Civ. P. 3(A).
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