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IN THE

HO-CHUNK NATION TRIAL COURT

	Lisa Wathen,

             Plaintiff,

v.

Ho-Chunk Nation Gaming Commission,

             Defendant. 
	
	Case No.:  CV 00-65



ORDER

(Granting Defendant's Motion for Summary Judgment)

INTRODUCTION


The Court must determine whether to grant either party's request for summary judgment.  The Court concurs with the mutual conclusion that no genuine issues of material fact exist within the instant case.  The Court, however, holds that the plaintiff is not entitled to judgment as a matter of law.  The analysis of the Court follows below. 

PROCEDURAL HISTORY

On January 8, 2001, the Court entered its Order (Determination of Subject Matter Jurisdiction), and the defendant promptly filed an interlocutory appeal of the judgment on January 15, 2001.  The Supreme Court subsequently denied the interlocutory appeal, noting that "'the merits of the case are intertwined within the [interlocutory] appeal and may have been filed prematurely.'"  Maureen Arnett et al. v. HCN Dep't of Admin. et al., SU 01-01 (HCN S. Ct., Feb. 1, 2001) at 2 (quoting Michelle M. Ferguson v. HCN Ins. Review Comm'n/Div. of Risk Mgmt., SU 00-13 (HCN S. Ct., Oct. 14, 2000) at 1).  As a result, the Court mailed Notice(s) of Hearing to the parties on February 13, 2001, informing them of the date, time and location of the Scheduling Conference.
The Court convened the Conference on February 26, 2001 at 2:30 p.m. CST.  The following parties appeared at the Scheduling Conference:  Attorney William F. Gardner, plaintiff's counsel, and Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney John S. Swimmer, defendant's counsel.  The Court entered the Amended Scheduling Order on February 27, 2001, setting forth the timelines and procedures to which the parties should adhere prior to trial.

On May 11, 2001, the defendant filed its Motion for Summary Judgment (hereinafter Defendant's Motion) and accompanying memorandum (hereinafter Defendant's Brief) and affidavit, including excerpts of the plaintiff's November 13, 2000 deposition (hereinafter Plaintiff's Deposition).  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rules 18, 55.  On May 14, 2001, the plaintiff likewise filed a Motion for Summary Judgment (hereinafter Plaintiff's Motion) in which she incorporated a legal memorandum.  Id.  The defendant responded to the plaintiff's motion through its May 25, 2001 Response to Plaintiff's Motion for Summary Judgment (hereinafter Defendant's Response).  Id., Rule 19(B).
The Court convened the Pre-Trial Conference on May 29, 2001 at 1:30 p.m. CDT.  The following parties appeared at the Conference:  Attorney William F. Gardner, plaintiff's counsel, and DOJ Attorney Michael P. Murphy, defendant's counsel.  The Court entertained the pending motions, but allowed the plaintiff an opportunity to separately respond to the defendant's timeliness argument, which it raised within the Defendant's Motion.  Pre-Trial Conf. (LPER at 7, May 29, 2001, 02:47:20 CDT).  On June 5, 2001, the plaintiff submitted her response entitled, Plaintiff's Response to Defendant's Motion to Dismiss for Lack of Subject Matter Jurisdiction Based upon Allegation of Untimely Filing of Complaint in Trial Court.

The Court convened Trial, i.e., a motion hearing, on June 13, 2001 at 9:00 a.m. CDT for the purpose of addressing outstanding concerns raised in the parties' motions.  The following parties appeared at the Motion Hearing:  Attorney William F. Gardner, plaintiff's counsel, and DOJ Attorney Michael P. Murphy, defendant's counsel.  At the Hearing, the Court determined that the defendant's employees should follow the Administrative Review Process for non-gaming employees.  Mot. Hr'g (LPER at 9, June 13, 2001, 10:23:10 CDT); see also Ho-Chunk Nation Personnel Policies & Procedures Manual (hereinafter Personnel Manual), Ch. 12 at 50.  The defendant presented the Court with HCN Leg. Res. 06-10-98C on June 28, 2001, in order to complete the factual record.  LPER at 9, 10:28:51 CDT.  

 The next filing occurred on May 24, 2002, in which the plaintiff noted that "the parties have been awaiting a decision upon the Motions presented."  Plaintiff's correspondence, CV 00-65 (May 24, 2002).  Nearly a year later, the plaintiff requested a status conference.  Mot. Requesting Status Conf., CV 02-40 (Mar. 22, 2004).  Regrettably, the Court remained unresponsive until it reviewed the status of the instant case in conjunction with two (2) other dormant files.
  The following parties appeared at the October 21, 2005 Status Hearing:  Attorney William F. Gardner, plaintiff's counsel (by telephone), and DOJ Attorney Michael P. Murphy, defendant's counsel.
                     
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. X - Bill of Rights
Sec. 1.

Bill of Rights.


(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:



(1)
make or enforce any law prohibiting the free exercise of religion, or abridging the freedom of speech, or of the press, or the right of the people to peaceably assemble and to petition for a redress of grievances;



(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;

AMENDED AND RESTATED GAMING ORDINANCE OF THE HO-CHUNK NATION

Ch. 8 - Ho-Chunk Gaming Commission
Sec. 801.
Establishment of Commission.


(a)
There shall be established a Ho-Chunk Gaming Commission consisting of five Commissioners appointed by a majority vote of the Legislature acting at a meeting at which quorum is present in the manner hereafter described, one from each of the five designated Areas of the Nation.
HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Mar. 31, 1999)

Introduction









[p. 2]
These policies are issued as the official directive of the obligations of the HoChunk [sic] Nation and the employees to each other and to the public.  They are to ensure consistent personnel practices designed to utilize to [sic] the human resources of the Nation in the achievement of the desired goals and objectives.
****

It is the responsibility of the employer and the employees to abide by these policies and procedures.

Unit Operating Rules:









Each separate and identifiable department, division, or work unit of the Nation may develop, implement, and revise as necessary such procedures and rules pertaining to unique operational requirements and their effect upon unit employees as are needed for efficient and effective performance of the unit.  Such procedures and rules should not conflict with these policies and procedures, or amendments thereto, and must therefore be approved by the Personnel Committee prior to implementation.  Where conflict may arise, the policies and procedures contained in this manual will prevail. 

Ch. 5 - Hours, Meals, and Rest Periods
Meal and Rest Periods







[p. 12]

In accordance with applicable law, nonexempt employees are entitled and encouraged to take meal and rest periods at times and under conditions prescribed by supervisory personnel.

Noncompensable meal periods of at least 30 minutes are provided for all full-time employees, and should be taken not more than five hours after the start of the employee's workday.  Employees are responsible for recording and reporting the beginning and end of each meal period, and should be prepared to resume work promptly after the conclusion of the meal period.

Ch. 12 - Employment Conduct, Discipline, and Administrative Review

Security and Confidentiality







[p. 42]
It is the policy of the HoChunk [sic] Nation to maintain strict control over entrance to the premises, access to work locations and records, computer information, and cash or other items of monetary value.  Employees who are assigned keys, given special access, or assigned job responsibilities in connection with safety, security, or confidentiality of such records, material, equipment, or items of monetary or business value will be required to use sound judgment and discretion in carrying out their duties, and will be held accountable for any wrongdoing or acts of indiscretion.

Information about the HoChunk [sic] Nation, its customers, clients, suppliers, or employees should not be divulged to anyone other than persons who have a right to know, or are authorized to receive such information.  When in doubt as to whether certain information is or is not confidential, prudence dictates that no disclosure be provided without first clearly establishing that such disclosure has been authorized by appropriate supervisory or management personnel.

This basic policy of caution and discretion in handling of confidential information extends to both external and internal disclosure.

Off-Duty Conduct and Employment






[p. 43]

The HoChunk [sic] Nation regards the off-duty activities of employees to be their own personal matter rather than that of the Nation.  However, certain types of off-duty activities by employees represent the potential of a material business concern to the Nation, and for that reason the following is established with the intent to specify conditions and guide employees.

A.
Employees who engage in, or are associated with illegal, immoral, or inimical conduct, the nature which adversely affects the HoChunk [sic] Nation, or their own ability or credibility to carry out their employment responsibilities, may be subject to disciplinary action including termination. 
Discipline Policy








[pp. 44-45]

The intent of this policy is to openly communicate the Tribal standards of conduct, particularly conduct considered undesirable, to all employees as a means of avoiding their occurrence.

The illustrations of unacceptable conduct cited below are to provide specific and exemplary reasons for initiating disciplinary action, and to alert employees to the more commonplace types of employment conduct violations.  No attempt has been made here to establish a complete list.  Should there arise instances of unacceptable conduct not included in the following list, the Nation may initiate disciplinary action in accordance with policies and procedures.

B.
Behavior








[pp. 45-46]

1.
Willful or negligent violation of the Personnel Policies and Procedures, unit operating rules, or related directives.


8.
Discourteous treatment of the public or other employees, including harassing, coercing, threatening, or intimidating others.

Matters Covered by Administrative Review System




[p. 49]
Eligible employees who have complaints, problems, concerns, or disputes with another employee, the nature of which causes a direct adverse effect upon the aggrieved employee, may initiate an administrative review according to established procedures.  Such matters must have to do with:


3.
unfair treatment


10.
a claimed violation, misinterpretation, or inequitable application of these policies and procedures

Administrative Review Process for Non-gaming




[p. 50]

The burden of proof is on the grievant to show that what he/she is claiming, actually happened.  All levels of reprimands shall be forwarded to the Personnel Department promptly.  Grievances shall be forwarded to the Personnel Department promptly by the grievant.  This proof may include documentation and witnesses.

1.
Grieve in writing to the Supervisor and the Personnel Department within five (5) working days of the action.  The Supervisor has an affirmative duty to try and resolve the problem.  The Supervisor has five (5) days to respond to the grievance.  She/He must meet with the person and document the decision.

2.
If there is no relief or no response within five (5) days after the end of the time period of the first step, grieve in writing, on the required form, to the department director or enterprise manager and the Personnel Department.  The manager or director has an affirmative duty to try and resolve the problem, and has ten (10) days to respond.  If the grievance cannot be resolved, go to step 3.  Manager will talk with involved people and document the decision.

3.
Within ten (10) days of the decision or notice of decision at level 2, appeal in writing to the appropriate Administrator and Personnel Department.  The appropriate Administrator has fifteen (15) days for initial review and response.  Administrator [sic] will investigate, document & inform Grievant.

RESOLUTION 6-9-98A







[p. 50b]
Tribal Court Review:










Judicial Review of any appealable claim may proceed to the HoChunk [sic] Nation Tribal Court after the Administrative Review Process contained in this Chapter has been exhausted.  The HoChunk [sic] Nation Rules of Civil Procedure shall govern any judicial review of an eligible administrative grievance shall [sic] file a civil action with the Trial Court within thirty (30) days of the final administrative grievance review decision.

Ch. 14 - Definitions








[p. 54]

Appropriate Administrator:  The person that the department director reports to.
HO-CHUNK NATION LEGISLATIVE RESOLUTION 06-10-98C

NOW THEREFORE BE IT RESOLVED, that supervision and authority pertaining to Gaming Commission daily administrative functions; such as, but not limited to, signature authority for time sheets, disbursement vouchers, mileage and per diem submittals, leave applications, and supervision over personnel matters is given to the Ho-Chunk Nation Vice President, until such time as the Legislature reorganizes the Gaming Commission, or this authority is revoked by a subsequent resolution.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 31.
Required Disclosures.

(A)(5) judicial notice shall be taken of and required disclosures shall be made of official documents, public documents, documents subject to public inspection, document and materials of non-executive session, governmental minutes and recordings of a governmental body pursuant to the Open Meetings Act, 2 HCC § 2.

Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

The parties stipulated that “no genuine issue as to material fact” exists within the instant case, thereby rendering the matter capable of resolution through summary judgment.  HCN R. Civ. P. 55; Pl.'s Mot. at 6; Def.'s Br. at 6.  The following undisputed facts reflect common assertions of the parties and references to "documents subject to public inspection."  HCN R. Civ. P. 31(A)(5).

1.
The parties received proper notice of the May 29, 2001 Pre-Trial Conference and June 13, 2001 Motion Hearing.

2.
The plaintiff, Lisa S. Wathen n/k/a Vincent, is a non-member, and resides at W15223 Post Road, Taylor, WI 54659.  Compl., CV 00-65 (July 17, 2000) at 1.  The plaintiff was employed in a dual position of Administrative Assistant and Executive Administrative Assistant within the Ho-Chunk Nation Gaming Commission (hereinafter Gaming Commission).  Pl.'s Dep., Ex. 6.
3.
The defendant, Gaming Commission, is a statutorily established entity with principal offices located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615.  See Am. & Restated Gaming Ordinance of the HCN, § 801(a).
4.
On June 21, 1999, the plaintiff signed the Ho-Chunk Nation Gaming Commission Oath of Confidentiality.  Pl.'s Mot., Ex. 2; see also Pers. Manual, Ch. 12 at 42.
5.
In or around early-Spring 2000, the defendant imposed conditions on the plaintiff's off-duty conduct, largely concerning a personal relationship with former DOJ Attorney Michael B. Wacker.  The defendant expressed unease about the potential for divulging confidential information and the motivations of Attorney Wacker.  Pl.'s Mem. at 2-3.

6.
On April 21, 2000, the plaintiff delivered a letter of resignation to the defendant.  Compl. at 2; see also Answer, CV 00-65 (Aug. 7, 2000) at 3.  The letter reads:  
I am hereby giving my two-week notice of resignation as Administrative Assistant for the Ho-Chunk Nation Gaming Commission.  I am very grateful for the year that I have spent here and I leave with many friendships.  This decision has been hard to make, but I feel it is in my best interest and the Gaming Commission [sic].  My last day of work will be May 5, 2000.

Please let me know if you have any questions or concerns.

Compl., Attach. 1.

7.
Individual Gaming Commissioners asked the plaintiff to reconsider her decision to resign.  See, e.g., Pl.'s Dep., Attach. 10 at 11.
8.
The plaintiff shared some of the reasons underlying the decision to tender her resignation with the defendant, and the defendant responded by informing the plaintiff that she could associate with whomever she wanted during her off-duty time.  Compl. at 3; see also Answer at 3.  
9.
On May 11, 2000, the plaintiff went to lunch with Attorney Michael B. Wacker who provided legal assistance to the defendant.  Id.  The plaintiff informed members of the Gaming Commission of the identity of her lunch company, and former Gaming Commission Chairperson Ervin Funmaker responded at an impromptu meeting:  "If you want to go with him to lunch, then he can hire you to work over there with him.  If there is going to be a leak it would definitely come from you."  Consequently, the plaintiff departed Ho-Chunk Nation Headquarters at or around 2:00 p.m. CDT.  Compl. at 3; see also Answer at 4.

10.
On May 12, 2000, the plaintiff delivered a letter of resignation to the defendant.  Id.  The letter reads:  "I am hereby giving my resignation as Administrative Assistant for the Ho-Chunk Nation Gaming Commission, effective immediately."  Answer, Attach. E.

11.
Gaming Commission Chairperson Funmaker asked the plaintiff to reconsider her decision to resign, but she declined due to her perception that nothing would change.  Pl.'s Mem. at 3. 

12.
On May 15, 2000, the plaintiff filed her Level 1 grievance with the defendant, identifying three (3) individual Gaming Commissioners, Ervin Funmaker, Angelina L. Waege and Sharon Whitebear, as the subjects of the grievance.
  Compl. at 3; see also Answer at 4; Pl.'s Dep., Attach. 9 at 2.
13.
On May 22, 2000, the above-identified Gaming Commissioners individually responded to the Level 1 grievance.  Compl. at 3; see also Answer at 4.

14.
On May 30, 2000, the plaintiff filed her Level 2 grievance with former Vice President Clarence P. Pettibone.  Pl.'s Mem. at 4; see Pers. Manual, Chs. 12 at 50, 14 at 54; HCN Leg. Res. 06-10-98C. 
15.
Vice President Pettibone failed to provide a response to the Level 2 grievance.  Pl.'s Mem. at 4.

16.
On July 17, 2000, the plaintiff filed her initial pleading.  Compl.; see Pers. Manual, Ch. 12 at 50b.

17.
The Court constructs the relevant time frame for exhaustion administrative remedies in the instant case, while acknowledging that the Non-gaming Administrative Review Process does not envision a two-step, or fewer, procedure.  The Court regards the Gaming Commissioners' responses as the equivalent of Level 2 responses although identified to correspond with the designation of the actual filings.  



Discharge



May 12, 2000


Level 1 grievance filing deadline
May 19, 2000

 (five (5) working days)


Level 1 response deadline

May 29, 2000 (ten (10) calendar days)


Level 2 grievance filing deadline
June 8, 2000 (ten (10) calendar days)


Leve 2 response deadline

June 23, 2000 (fifteen (15) calendar days)



Complaint filing deadline

July 23, 2000 (thirty (30) calendar days)
18.
The plaintiff properly exhausted her administrative remedies and timely filed her initial pleading.
DECISION

The Court earlier established the test for constructive discharge.  The plaintiff's case must adequately demonstrate:

(1) the actions and conditions that caused the employee to resign were violative of [fundamental] public policy;

(2) these actions and conditions were so intolerable or aggravated at the time of the employee’s resignation that a reasonable person in the employee’s position would have resigned; and

(3) facts and circumstances showing that the employer had actual . . . knowledge of the intolerable actions and conditions and of their impact on the employee and could have remedied the situation.

Order (Determination of Subject Matter Jurisdiction), CV 00-60, -65 (HCN Tr. Ct., Jan. 8, 2001) at 16 (quoting Brady v. Elixir Industries, 196 Cal. App. 3d 1299, 1306 (Cal. Ct. App. 1987)).  In addition, the Court specifically informed the plaintiff that she would need to "identify the specific fundamental policy contravened by the defendant[ ]."  Id.  
The plaintiff failed to satisfy the first prong, thereby eliminating any need to address the remaining factors of the applicable test.  To begin, the Court has previously ruled that a plaintiff could not simply direct the Court's attention to a routine statutory provision as evidence of a fundamental public policy.  Maureen Arnett v. HCN Dep't of Admin., CV 00-60 (HCN Tr. Ct., Sept. 25, 2002) at 16-17.  Accordingly, the plaintiff's attempts to elevate certain provisions to fundamental policy status are unavailing.
The plaintiff principally contends that the defendant cannot interfere with and impose conditions upon the plaintiff's off-duty conduct.
  The Personnel Manual offers the following pertinent observation:  "The HoChunk [sic] Nation regards the off-duty activities of employees to be their own personal matter rather than that of the Nation."  Pers. Manual, Ch. 12 at 43.  This single sentence hardly confers any right upon the plaintiff and this stated presumption is not worthy of a fundamental policy designation.  Regardless, the plaintiff attempts to build upon this single statutory reference by contending that the defendant's interference with her off-duty conduct constitutes harassment and/or unfair treatment.  Id., Ch. 12 at 45-46, 49.  While the Court agrees with the plaintiff that the defendant cannot pronounce rules that purport to treat its administrative staff differently than other employees of the Ho-Chunk Nation, see id., Intro. at 2, the plaintiff cannot exalt general proscriptions against harassment and unfair treatment, i.e., inequitable application of the policies and procedures, as fundamental policy of the Nation.  To deem otherwise would render most employment actions of fundamental import since each case tends to involve either harassment or unfair treatment of some kind.

Alternatively, the plaintiff's constitutional arguments appear at first glance to raise fundamental policy concerns.  After all, the United States Supreme Court (hereinafter U.S. Supreme Court) defines fundamental rights as those rights "explicitly or implicitly guaranteed by the Constitution."
  San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 33 (1979).  Unfortunately, the plaintiff does not possess a fundamental right to have lunch with Attorney Michael B. Wacker, or any other employee for that matter.  The right to freedom of association does not expressly appear within the Constitution, which proscribes the Ho-Chunk Nation from "enforce[ing] any law prohibiting the free exercise of religion, or abridging the freedom of speech, or of the press, or the right of the people to peaceably assemble and to petition for a redress of grievances."  Const., Art. X, § 1(a)(1).
The U.S. Supreme Court has developed its freedom of association jurisprudence through the following interpretive methodology:

Our decisions have referred to constitutionally protected "freedom of association" in two distinct senses. In one line of decisions, the Court has concluded that choices to enter into and maintain certain intimate human relationships must be secured against undue intrusion by the State because of the role of such relationships in safeguarding the individual freedom that is central to our constitutional scheme. In this respect, freedom of association receives protection as a fundamental element of personal liberty. In another set of decisions, the Court has recognized a right to associate for the purpose of engaging in those activities protected by the First Amendment -- speech, assembly, petition for the redress of grievances, and the exercise of religion. The Constitution guarantees freedom of association of this kind as an indispensable means of preserving other individual liberties. 
Roberts v. U.S. Jaycees, 468 U.S. 609, 617-18 (1984).  The Court must note at the outset that the Ho-Chunk Nation Judiciary has never recognized either type of freedom of association.  Yet, for argument's sake, the Court will address each, beginning with the latter freedom of expressive association first. 
The U.S. Supreme Court acknowledges this category of freedom of association since "understood as implicit in the right to engage in activities protected by the First Amendment."  Id. at 622.  The plaintiff, however, presents no First Amendment claims to the Court, but rather paints a picture of infrequent personal interaction with DOJ staff.  An infringement upon such interaction does not pose a constitutional problem without more.
Regarding the former freedom of intimate association, the U.S. Supreme Court remarked:  "The personal affiliations . . . that might be entitled to this sort of constitutional protection, are those that attend the creation and sustenance of a family -- marriage, childbirth, the raising and education of children, and cohabitation with one's relatives[.]"  Id. at 619 (citations omitted).  The plaintiff's claims likewise do not implicate this manner of protection.  The plaintiff stated that she only privately interacted with Attorney Michael B. Wacker "once every two or three weeks," Pl.'s Dep. at 22, ll. 11-12, and objected to any characterization of their relationship beyond a casual friendship.  Furthermore, the privacy concerns protected by the freedom of intimate association arise from federal court jurisprudence relating to substantive due process, which the Ho-Chunk Nation Judiciary has neither endorsed nor adopted.  Jacob Lonetree et al. v. Robert Funmaker, Jr. et al., SU 00-16 (HCN S. Ct., Mar. 16, 2001) at 7-8.    
Finally, the plaintiff sought to demonstrate the presence of a fundamental public policy by charging a violation of the Equal Protection Clause.  Const., Art. X, § 1(a)(8).  This argument fails for the same reason as did the plaintiff's claim of unfair treatment.  The Equal Protection Clause serves as the instrumentality for offering protection of other established rights, including those espoused as fundamental public policy, but does not itself stand as a fundamental public policy. 
BASED UPON THE FOREGOING, the Court holds that the plaintiff failed to satisfy the first prong of the test for constructive discharge.  The Court accordingly grants the Defendant's Motion, serving as a final disposition of this case.  As a result, the Court denies the plaintiff's request for relief.  The Court refrains from voicing any opinion on whether the plaintiff would have succeeded on a cause of action requesting declaratory and injunctive relief against the defendants had she brought the case as an employee.  The plaintiff significantly diminished her chances of prevailing once she tendered her resignation.      
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 7th day of March 2006, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha
Chief Trial Court Judge 










� The presiding judge extends his sincerest apologies to the parties for the failure of the Court to enter a timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E); see also In the Matter of Timely Issuance of Decisions, Admin. Rule 04-09-05(1) (HCN S. Ct., Apr. 9, 2005) (requiring issuance of final judgments within ninety (90) days following completion of trial level process).  Former Chief Judges Mark D. Butterfield and William H. Bossman utterly failed in this regard by not issuing a judgment prior to the expiration of their respective legislative appointments on March 6, 2002 and July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VII, § 6(a)).





� At the Hearing, the Court made a discretionary disclosure to avoid the appearance of impropriety.  Status Hr'g (LPER, Oct. 21, 2005, 09:10:13 CDT); see also HCN Rules of Judicial Ethics, § 4-2(C).  The presiding judge is a personal friend of former DOJ Attorney Michael B. Wacker who plays a role in the facts and circumstances of this case.  Neither party chose to file a motion to recuse.





� The defendant conceded that "[t]he facts within th[e] . . . Plaintiff's brief are not disputed[.]"  Def.'s Resp. at 1-2.  The defendant, however, contends that the facts related to the first resignation letter prove immaterial since the plaintiff discounted this incident as a basis for her grievance.  Id. at 2 (citing Pl.'s Dep. at 43).  The Court shall not require a layperson to consider and weigh the ramifications of each deposition response as it relates to his or her legal argument.  A deponent instead should focus upon providing candid and truthful answers.  The Court shall not necessarily foreclose a legal cause of action if a deponent fails to provide a calculated response capable of satisfying a prevailing legal standard.  One typically establishes constructive discharge upon a demonstrated course of employer conduct, and while the plaintiff's second resignation was triggered by the May 11, 2000 meeting, the Court will not detach this incident from its context.   








� The plaintiff could have seemingly begun the administrative review process at Level 2 due to her position in the administrative hierarchy.  See Kenneth L. Twin v. Douglas Greengrass, Exec. Dir. of Admin., CV 00-38 (HCN Tr. Ct., May 24, 2004) at 19-20 n.14.  The failure of the Personnel Manual to address such situations lends to the ambiguity of the Administrative Review Process.  Pers. Manual, Ch. 12 at 50.  


� A grievant receives five (5) working days in which to file his or her first grievance.  Pers. Manual, Ch. 12 at 50.  Thereafter, the Court calculates timelines on the basis of calendar days.  Marie WhiteEagle v. Ho-Chunk Nation et al., CV 01-52 (HCN Tr. Ct., Sept. 21, 2001) at 8 n.4.





� Relevant to this action, the plaintiff correctly identifies her lunch period as off-duty time.  Pers. Manual, Ch. 5 at 12.  


� A fundamental right reveals a government's fundamental policy, but the converse is not necessarily true.  For example, a stated policy against sexual harassment in the workplace does not need to rest upon constitutional underpinnings, but would nonetheless represent a fundamental public policy.  See Arnett, CV 00-60 at 16.   Therefore, the plaintiff's discharge violated fundamental public policy to the extent that she can sustain a credible constitutional claim. 





P:\CV 00-65 Order (Granting Def.'s Mot. for Summ. J.)
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