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IN THE

HO-CHUNK NATION TRIAL COURT

	Dallas White Wing,

             Plaintiff,

v.

Wade Blackdeer, in his official capacity as Vice President of the Legislature, and Mary Ellen Dumas, in her official capacity as Chair of the Election Board

             Defendants. 
	
	Case No.:  CV 06-25




ORDER

(Default Judgment)

INTRODUCTION


The Court must determine whether to grant the relief requested by the plaintiff.  The defendants failed to answer the Complaint for Declaratory Relief (hereinafter Complaint) despite proper service of process.  The Court, therefore, renders a default judgment against the defendants, awarding the plaintiff permissible relief sought in the Complaint.

PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in its April 19, 2006 Order (Granting Preliminary Injunction).  For purposes of this decision, the Court notes that the defendants failed to file a timely answer to the initial pleading.  The response period expired on April 20, 2006.  See Summons, CV 06-25 (Mar. 31, 2006).
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII – Judiciary

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions.


2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

Rule 53.
Relief Available.

Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate.  The Court may only order such relief to the extent allowed by Ho-Chunk Nation enactments.  The Court may order any party to pay costs, including attorney's fees, filing fees, costs of service and discovery, jury and witness costs.  Findings of fact and conclusions of law shall be made by the Court in support of all final judgments.

Rule 54.
Default Judgment.

(A) General.  A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) . . . or informed through other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The Court incorporates by reference Findings of Fact 2-3 as enumerated in a previous decision.  Order (Granting Preliminary Injunc.), CV 06-25 (HCN Tr. Ct., Apr. 19, 2006) at 7.
2.
The defendants received proper service of process of the Summons and Complaint.

3.
On April 11, 2006, the defendants filed the Defendants’ Response in Opposition to Motion for TRO/Preliminary Injunction (hereinafter Defendants’ Response), which the plaintiff filed on March 31, 2006.  However, the defendants never filed a responsive pleading to the plaintiff’s March 31, 2006 Complaint.
 

4.
The plaintiff made the following request for relief in his Complaint:

a.
Issue an immediate injunction enjoining defendants from taking any actions to fill the alleged vacancy of Legislative Area III;

b.
Find the Resolution for Removal invalid due to the denial of the plaintiff’s constitutional rights; and

c.
Confirm that the plaintiff is still a valid and duly elected Legislator for Area III of the Ho-Chunk Nation.


Compl. at 4 (numerical designations modified). 

5.
The defendants failed to respond to the Complaint prior to the expiration of the responsive pleading timeframe on April 20, 2006.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(A)(2) (imposing a twenty (20) day response period); see also Summons.
DECISION

The Court possesses authority pursuant to HCN R. Civ. P. 54 to award a default judgment, granting a plaintiff’s request for relief when the defendant fails to answer a properly served complaint.
  Rule 54, however, mandates that the Court “not award relief different in kind from, or exceed the amount stated in the request for relief.”  HCN R. Civ. P. 54(A).  Therefore, the Court may entertain the portion of the request for relief pled with particularity in the Complaint.
  To that end, the defendants failed to submit a timely answer.  The plaintiff requested non-monetary forms of declaratory and injunctive relief.  Compl. at 4.  The Court possesses the constitutional authority to grant such relief, and the Court holds that the plaintiff is entitled to a default judgment on these specific forms of relief pled in the March 31, 2006 Complaint.  See Constitution of the Ho-Chunk Nation, Art. VII, § 6(b); see also HCN R. Civ. P. 53. 

The Court has granted default judgments against the Nation and its officials in prior cases. Roger Littlegeorge v. Jo Deen Lowe et al., CV 96-31, (HCN Tr. Ct., Aug. 23, 1996); Laura C. Rozek v. Ho-Chunk Casino et al., CV 96-09 (HCN Tr. Ct., June 25, 1996). In the instant case, the plaintiff’s first request for relief, the “[i]ssu[ance of an] immediate injunction enjoining [the] defendants from taking any actions to fill the alleged vacancy of Legislative Area III,” was granted in the previous decision.  Compl. at 4.  As to the two (2) other demands for relief:  “[f]ind[ing] the Resolution for Removal invalid due to the denial of the plaintiff’s constitutional rights; and [c]onfirm[ing] that the plaintiff is still a valid and duly elected Legislator for Area III of the Ho-Chunk Nation,” are hereby granted in this judgment.3  Id. 
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 4th day of May 2006, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable JoAnn Jones4
Associate Trial Court Judge 
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� The failure to respond constitutes a tacit agreement with the allegations in the pleading.


� The Court retains discretion to grant default judgments by virtue of the permissive wording of the relevant rule.  See Citizens Cmty. Fed. v. Neperud, CV 04-18 (HCN Tr. Ct., Apr. 26, 2004); Scholze Ace Home Ctr., Inc. v. Perry, CV 00-92 (HCN Tr. Ct., Oct. 26, 2000) (declining to enter default judgments due to unresolved jurisdictional issues).


3 Defendants have characteristically and properly filed a responsive pleading in addition to a motion response when a plaintiff permissibly includes a motion with his or her initial pleading.  See, e.g., Dallas White Wing v. HCN Gen. Council et al., CV 04-99.  In the instant case, the defendants acknowledged that “[t]he Department of Justice has twenty (20) days in which to file an Answer to the Complaint[, but t]he Department of Justice provides a response herein to the plaintiff’s motion on behalf of the defendants.”  Defs.’ Resp. at 2.  


4 On April 4, 2006, Chief Justice Mary Jo B. Hunter elevated the presiding official to the position of Associate Judge by extraordinary appointment.  HCN Judiciary Establishment & Org. Act, 1 HCC § 1.8c.
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