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IN THE 

HO-CHUNK NATION TRIAL COURT

	Aleksandra Cichowski,

           Plaintiff,

v.

Ho-Chunk Hotel and Convention Center,

           Defendant.
	
	Case No.:  CV 01-25




ORDER

(Final Judgment)

                                                          INTRODUCTION
The Court must determine whether to dismiss the plaintiff’s complaint for failure to exhaust the Administrative Review Process.  The Court deems that the plaintiff failed to exhaust the Administrative Review Process as outlined in the HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (hereinafter PERSONNEL MANUAL). In addition, the plaintiff requested relief outside the scope of the limited waiver of sovereign immunity. Therefore, the Court must dismiss the plaintiff’s cause of action. The analysis and holding of the Court follow below.
                                           PROCEDURAL HISTORY
The plaintiff, Aleksandra Cichowski, initiated the current action by filing a Complaint with the Court on February 23, 2001.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint on February 23, 2001, and delivered the documents by personal service to the defendant and the defendant’s representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ).
  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A) (2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.

The defendant, by and through DOJ Attorney John S. Swimmer, timely filed the Answer on March 14, 2001.  The Court mailed Notice(s) of Hearing to the parties, informing them of the date, time and location of the Scheduling Conference.  The Court convened the Scheduling Conference on March 27, 2001.  The following parties appeared at the Conference:  Aleksandra Cichowski, plaintiff, and DOJ Attorney John S. Swimmer, defendant’s counsel.  The Court entered the Scheduling Order on March 27, 2001, setting forth the timelines and procedures to which the parties should adhere prior to trial.  
On July 12, 2001, the defendant filed a Motion to Amend the Scheduling Order.    Subsequently on July 23, 2001, the plaintiff filed a Motion to Dismiss the defendant’s Motion to Amend the Scheduling Order. Prior to this filing, the plaintiff timely filed an Amendment to Pleadings on July 16, 2001.
  The defendants timely submitted its Answer to Amendments. In her Amended Pleadings the plaintiff added sixteen (16) charges and additional monetary damages totaling $1,853,583.30. 

           On July 31, 2001, the plaintiff filed another Amendment to the pleadings with seven (7) paragraphs of detailed allegations. However, the deadline for filing amended pleadings passed on July 20, 2001. On August 3, 2001, the defendant filed its answer to the additional allegations. 

The next judicial action was merely procedural in nature. On April 10, 2002, the Court issued an Order (Reassigning Case), from Honorable Judge Mark Butterfield to Honorable Judge William Bossman.
  On December 29, 2003, the plaintiff filed a Notice of a Petition to the U.S. Court of Appeals for the Seventh Circuit to Exercise Original Jurisdiction.  
APPLICABLE LAW
CONSTITUTION OF THE HO-CHUNK NATION 
Article VII - Judiciary

Sec. 5.                 Jurisdiction of the Judiciary.










(a) The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.
Article XII - Sovereign Immunity

Sec.1.  Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials or employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

Sec. 2.

Suit against Officials and Employees.  Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.

HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (Updated Sept 12. 2000)
 Hearing Levels for Non-gaming                                                                      [p.49-50]
      Probationary or Limited Term Employees may not grieve on any matters.

1. Verbal warnings may not be grieved, but employees may add written response to their personnel file.

2. Performance Evaluations and written reprimands are to be grieved in sequence to:

1. Supervisor

2. Executive Director

3. Appropriate Department Administrator

3. Suspensions are grieved in sequence to:

1. Supervisor

                                 2.   Executive Director

                                 3.   Appropriate Department Administrator

4. Terminations in sequence to:

                           1.  Supervisor

                           2.  Department Head

                                 3.  Appropriate Department Administrator

                           4.  Trial Court
RESOLUTION 6-9-98-A

Tribal Court Review:                                                                                           [p. 50b]
Judicial review of any appealable claim may proceed to the HoChunk [sic] Nation Tribal Court after the Administrative Review Process contained in this Chapter has been exhausted.  The HoChunk [sic] Nation Rules of Civil Procedure shall govern any judicial review of an eligible administrative grievance shall file [sic] a civil action with the Trial Court within thirty (30) days of the final administrative grievance review decision. .

Limited Waiver of Sovereign Immunity:                                                                    [p.50b]
The HoChunk Nation (sic) hereby expressly provides a limited waiver of sovereign immunity to the extent that the Court may award monetary damages for actual lost wages and benefits established by the employee in an amount not to exceed $10,000.00, subject to applicable taxation.  Any monetary award granted under this Chapter shall be paid out of the departmental budget from which the employee grieved.  In no event shall the Trial Court grant any monetary compensating an employee for actual damages other than with respect to lost wages and benefits.  The Trial Court specifically shall not grant any monetary award against the Nation or its officials, officers, and employees acting within he scope of their authority on the basis of injury to reputation, defamation, or other similar invasion of privacy claim; nor shall the Trial Court grant any punitive or exemplary damages.
The Trial Court may grant equitable relief mandating that the HoChunk (sic) Nation prospectively follow its own laws, and as necessary to remedy any past violations of tribal law.  Other equitable remedies shall include, but not be limited to an order of the Court to the Personnel Department to reassign or reinstate the employee, a removal of negative references from the personnel file, an award of bridged service credit, and a restoration of seniority.  Not withstanding the remedial powers noted in the Resolution, the Court shall not grant any remedies that are inconsistent with the laws of the HoChunk (sic) Nation.  Nothing in this Limited Waiver or within the Personnel Policies and Procedures Manual shall be construed to grant a party any legal remedies other than those included in the section.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE (Updated on June 5, 1999)
Rule 27. 
The Nation as a Party.
(B) Civil Actions. When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved. The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity. Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.
Rule 42.         Scheduling Conference.
Scheduling Order. The Court may enter an order on the Court’s own motion or on the motion of a party.  The Scheduling Order may be modified by motion of a party upon a showing of good cause or by leave of the Court. 
HO-CHUNK NATION RULES OF CIVIL PROCEDURE (Updated on Feb. 11, 2006)
Rule 58.
Amendment to or Relief from Judgment or Order.
(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C) Motion to Modify. After the time period in which to file a Motion to Amend or a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court. The Motion must be based upon new information that has come to the party’s attention that, if true, could have the effect of altering or modifying the judgment. Upon such motion, the Court may modify the judgment accordingly. If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment. If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first. If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.
Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT
1.
The plaintiff, Aleksandra Cichowski, is a non-member, and resides at 640 East Main Street, Reedsburg, WI 53959.  The plaintiff was formerly employed as a Beverage Server in the Food & Beverage Division at Ho-Chunk Casino, Hotel & Convention Center as a non-gaming employee.
2.
The defendant, Ho-Chunk Casino, Hotel & Convention Center, is a division within the Ho-Chunk Nation Department of Business, located on trust lands at S3214 Highway 12, Baraboo, WI, 53913.  See Dep't of Bus. Establishment & Org. Act of 2001, § 3(5)(c); http://www.ho-chunknation.com/government/executive/org_chart.htm (last visited July 7, 2005) (on file with Bus. Dep't).
3.        
Plaintiff’s initial Complaint was filed on February 23, 2001, alleging discrimination and retaliation, requesting monetary relief for loss of wages, for loss of future wages in excess of $600,000.00, plus punitive damages.
4.         The Court enabled the parties to amend their pleadings in the Scheduling Order entered on March 27, 2001. According to this judgment, amendments to the Complaint or Answer had to be filed thirty (30) days prior to the trial or by July 20, 2001. 
5.          The plaintiff amended her Complaint on July 12, 2001, adding sixteen (16) charges and increasing monetary relief amounting to $1,853,583.00. 
6.         On July 31, 2001, the plaintiff again amended her Complaint with seven (7) paragraphs of allegations. The defendants filed their Answer to the Complaint on August 3, 2001.

7.
The plaintiff’s successive requests for relief regarded either her termination and consequential monetary or punitive damages.
DECISION

The defendant raises several defenses to the plaintiff's July 13, 2001 Amended Complaint in its Defendants Amended Answer to Amendments to Pleadings filed August 3, 2001.  First, the defendant affirmatively asserts that the plaintiff fails to state a claim for which relief can be granted, because the defendant’s actions were not outside the scope of its authority.  Second, the defendant affirmatively asserts that the plaintiff failed to exhaust her administrative remedies. Finally, the defendant asserts that the plaintiff failed to name a necessary indispensable party, the Ho-Chunk Nation.
The Court will address the defendant’s second affirmative defense, where it asserts that the plaintiff failed to exhaust her administrative remedies. “All Ho-Chunk Nation Employees are required to comply with the administrative process enacted by the Ho-Chunk Nation Legislature.”  Loa L. Porter v. Chloris Lowe, SU 96-05 (HCN S. Ct. Jan. 10, 1997 at 4). The Ho-Chunk Nation Supreme Court added that “[an] individual may not seek redress through the judiciary until they have exhausted their administrative processes.” Id. at 4.  In Porter, the Supreme Court declared:

in the case before us Ms. Porter did not participate in General Council as to the issues nor did Ms. Porter avail herself of the administrative process which has been set out by legislative enactment. Rather, she immediately filed a lawsuit prior to utilizing the process which has been mandated by the Ho-Chunk Nation Legislature as a basis for Ho-Chunk Nation Employees to seek redress as to issues concerning them in the workplace. Id. 
            Like Ms. Porter, the plaintiff in the instant case immediately filed a lawsuit prior to exhausting the administrative process for her termination.
The Supreme Court seemingly endorses “the long settled rule of judicial administration that no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.”  Sherry Wilson v. HCN Dept. of Pers., CV 05-43 (HCN Tr. Ct., Jan. 4, 2006,) at 12. (quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 5051 (1938)).  In the instant case, the plaintiff had the right to grieve any objection to supposed or threatened injury she deemed unfair in the workplace.  However, the plaintiff needed to follow the prescribed procedures of the administrative process.
Upon termination, the order of required steps for a grievance was clearly outlined in the PERSONNEL MANUAL under the provision entitled, Hearing Levels for Non-gaming. Pers, Manual, Ch. 12 at 49-50.  The four step sequence is as follows: first one must grieve to the supervisor, second to the department head, third to the appropriate department administrator, and only then may one file a complaint with the Trial Court. Id. at 50.  The plaintiff should have filed the grievance “in writing to the Supervisor and the Personnel Department within five (5) working days of the action.” Pers. Manual, Ch.12 at 50.  However, the plaintiff failed to file a grievance pursuant to these procedures when she was terminated on February 19, 2001.  Instead, the plaintiff filed a complaint with the Court on February 23, 2001.  Because the plaintiff had filed previous grievances, and she speaks of such grievances in her original Complaint, one can only assume that she knew of the Administrative Review Process as contained in Chapter 12 of the PERSONNEL MANUAL.  Id at 49-50.
 Furthermore, in a decision that predated Porter, the Supreme Court discussed whether it had proper authority to enter an order concerning the suitability of a plaintiff’s retroactive performance evaluation.  Ho-Chunk Nation Casino et al.  v. Lewis Frogg, SU 96-04 (HCN S. CT., Oct. 8, 1996). The Court said: 
It was Mr. Frogg’s right to grieve any objections to the retroactive performance evaluation. This was not done.  Mr. Frogg had exhausted the Administrative Review Process as to his termination but not as to the retroaction Performance Evaluation.  Therefore, the Trial Court did not have proper jurisdiction since that portion of Judge Butterfield’s Order was remanded back to the Business Department. Id. at 2.
   
This case is similar to Mr. Frogg’s situation. The plaintiff had at least two (2) grievances that she submitted on other matters,  yet she did not grieve her termination. Thus, like the Court in Frogg, the Court cannot hear the case since the plaintiff did not exhaust her remedies as to her termination. As to the request for monetary damages, the Court denies any of the requests for relief since the Court can only grant relief that is within the limited waiver of sovereign immunity provisions promulgated by the Ho-Chunk Nation Legislature. Pers. Manual, Ch. 12 at 50b. 
BASED ON THE FOREGOING, the Court must grant the defendant’s Motion to Dismiss the plaintiff’s Complaint with prejudice.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 30th day of May 2006 from within the sovereign lands of the Ho-Chunk Nation at Black River Falls, Wisconsin 54615.  

______________________________

Honorable JoAnn Jones

Associate Trial Court Judge












�The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).


� Litigants are not required to request leave to file an amended pleading if the Court extends this opportunity at the scheduling conference.  The Court has essentially granted the necessary leave and incorporates this understanding within its scheduling order.  See HCN R. Civ. P. 42.


� The presiding judge extends her sincerest apologies to the parties for the failure of the Court to enter a timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E); see also In the Matter of Timely Issuance of Decisions, Admin. Rule 04-09-05(1) (HCN S. Ct., Apr. 9, 2005) (requiring issuance of final judgments within ninety (90) days following completion of trial level process).  Former Chief Judges Mark D. Butterfield and William H. Bossman utterly failed in this regard by not issuing a judgment prior to the expiration of their respective legislative appointments on March 6, 2002 and July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir� T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VII, § 6(a)).


� The Court respectfully disagrees with the Supreme Court's designation of exhaustion of administrative remedies as associated with the exercise of subject matter jurisdiction.  The Frogg Court maintained subject matter jurisdiction over the suit since it arose under the Personnel Manual.  See Const., Art. VII, § 5(a).  The Court, however, erred in reaching the merits of the plaintiff's cause of action because of concerns related to timeliness.  "The doctrine of exhaustion of administrative remedies is one among related doctrines -- including abstention, finality, and ripeness -- that govern the timing of . . . decisionmaking.”  McCarthy v. Madigan, 503 U.S. 140, 144 (1992).


� On April 4, 2006, Chief Justice Mary Jo B. Hunter elevated the presiding official to the position of Associate Judge by extraordinary appointment.  HCN Judiciary Establishment & Org. Act, 1 HCC § 1.8c.
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