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Ho-Chunk Nation Trial Court

	TARA L. BLACKDEER



Plaintiff,

v.           

VAUGHN PETTIBONE,



Defendant.
	
	Case No.: CV 02-76



ORDER

(granting MOTION TO DISMISS, and GRANTING ATTORNEY FEES AND COSTs)

INTRODUCTION
The defendant has filed a Motion to Dismiss on the ground that the plaintiff failed to state a claim upon which relief can be granted. The defendant also requests a judgment denying all claims asserted against her in the Complaint on the merits and requiring the plaintiff to partially reimburse the defendant for attorney fees and costs.  The Court grants the Motion to Dismiss and partially grants the request for attorney fees and costs.  
PROCEDURAL HISTORY
This case began when the plaintiff filed a Complaint on July 17, 2002.  Consequently, a Summons was issued on July 25, 2002.  The Summons and a copy of the Complaint were served on the defendant on July 25, 2002.  The defendant timely filed an Answer on August 17, 2002, by her attorney, Jeffrey S. DeCora.

On August 27, 2002, the Court issued a Notice of Hearing to both parties notifying them of a Scheduling Conference to be held on September 13, 2002.  The defendant appeared at said Scheduling Conference by her attorney, Jeffrey DeCora, who appeared by telephone.   The plaintiff did not appear.  As a result of the plaintiff’s failure to appear, the Court issued an order that the plaintiff pay the actual costs of the defendant’s attorney appearing by telephone for the Scheduling Conference. Order (Postponing Scheduling Conference CV 02-76) (HCN Tr. Ct. Sept. 13, 2002) at 1. Those costs were later determined to be $.93. Statement of Costs, CV 02-76 (Oct. 15, 2002).   
 On October 21, 2002, the defendant filed a Motion to Dismiss on grounds of the plaintiff’s failure to prosecute.  The hearing on the Motion to Dismiss was held on January 9, 2003.  Present at said Hearing were the plaintiff, Tara L. Blackdeer; the defendant, Vaughn Pettibone; and the defendant’s attorney, Jeffrey DeCora. The Court addressed the pending matters in its January 9, 2003  Order (Denying Motion to Dismiss, Granting Attorney Fees and Cost, and Setting Deadlines).
            On January 14, 2003, the plaintiff submitted a written request to reschedule the Scheduling Conference as ordered by the Court on January 9, 2003. Furthermore, on January 21, 2003, the defendant’s attorney submitted a Statement of Attorneys Fees and Costs required by January 9, 2003. Another Scheduling Conference was set for January 31, 2003, and held on that date. The defendant’s attorney filed a Motion to Appear Telephonically.   Appearing at the hearing were the plaintiff, Tara L. Blackdeer, the defendant Vaughn Pettibone, and by telephone, her attorney, Jeffrey DeCora.
              On April 07, 2003, the defendant filed a Motion to Dismiss on several grounds: 1), dismissal on the ground of sovereign immunity; 2), dismissal on the ground of failure to bring suit against the appropriate party; 3), dismissal on the ground of failure to state a claim upon which relief can be granted, and; 4), dismissal on the ground of failure to comply with orders of the Court.  On April 25, 2003, a Pre-trial Conference was convened pursuant to the Scheduling Order.  The Pre-trial Conference was attended by the plaintiff, Tara L. Blackdeer, defendant Vaughn Pettibone and the defendant’s attorney, Jeffrey DeCora. The Court granted Motion to Dismiss on the ground of failure to state a claim upon which relief can be granted from the bench. Moreover, the Court granted attorneys fees and costs. The Court indicated that it would prepare a written decision.
 Pre-trial Conference (LPER at 2, Apr. 25, 2003, 09:35:59 CDT).  The plaintiff was given until 4:00 p.m. CDT, April 25, 2003, to submit a written response to the defendant’s statement of attorney’s fees and costs. 
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 3.

Complaints.

General.  A civil action begins by filing a written Complaint with the clerk of court and paying the appropriate fees.  The Complaint shall contain short, plain statements of the grounds upon which the Court's jurisdiction depends; the facts and circumstances giving rise to the action; and a demand for any and all relief that the party is seeking.  Relief should include, but is not limited to the dollar amount that the party is requesting.  The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the Complainant may be contacted.  The Complaint shall be signed by the filing party or his/her counsel, if any.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.


Rule 19.
Filing and Responding to Motions.

(B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 37.       Non-Compliance.

If a party fails to appear or respond as requested under these rules, a party may request or the Court may issue an Order requiring a response and imposing  costs, attorneys fees, and sanctions as justice requires in order to secure compliance.
Rule 53.
Relief Available.

Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate.  The Court may only order such relief to the extent allowed by Ho-Chunk Nation enactments.  The Court may order any party to pay costs, including attorney's fees, filing fees, costs of service and discovery, jury and witness costs.  Findings of fact and conclusions of law shall be made by the Court in support of all final judgments.

Rule 56. 
Dismissal of Actions
(B) Involuntary Dismissal. At any other time in the action, a party must file a Motion to Dismiss. A Motion to Dismiss may be granted (1) if there has been no Order or other action in a case for six (6) months, or, (2) if a party substantially fails to comply with these rules, or, (3) if a party substantially fails to comply with an order of the Court, or, (4) if a party fails to establish the right to relief following presentation of all evidence at trial. An Order to dismiss a claim is a dismissal with prejudice.

Rule 58.
Amendment to or Relief from Judgment or Order

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the entry of judgment, the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D)  Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E)  Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a) or (b); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.
Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT
1.           The plaintiff, Tara L. Blackdeer, is an enrolled member of the Ho-Chunk Nation, Tribal ID439A000010, and resides at 714 Farmer Avenue, Tomah, WI 54660.  Compl. at 1.
2.         The defendant, Vaughn C. Pettibone, is an enrolled member of the Ho-Chunk Nation, Tribal ID 439A001850, and whose mailing address is:  P.O. Box 465, Black River Falls, WI 54615. 

3.            The Complaint was filed by the plaintiff on July 17, 2002, alleging that the defendant dispersed the plaintiff’s time-card without proper authority.

4.            The relief sought by the plaintiff was ten thousand dollars ($10,000.00), plus any and all court fees and attorney costs.

5.          On August 8, 2002, Ho-Chunk Nation Department of Justice (hereafter DOJ) Attorney Edward Littlejohn notified the defendant by letter that DOJ could not represent her or the plaintiff because both of them were members of the Election Board and clients of DOJ. In addition, Attorney Littlejohn stated that the Election Board as an organization was also a client, therefore DOJ could not in good faith represent either party in the lawsuit.  
6.          On April 7, 2003, the defendant filed a Motion to Dismiss, incorporating the defense of Failure to State a Claim upon which Relief can be Granted. 

7.            The plaintiff did not file her complaint in bad faith as articulated in Alyeska Pipeline Co. v. Wilderness Soc’y, 421 U.S. 240 (1975).
DECISION

The defendant seeks to have this matter dismissed for failure of the plaintiff to state a claim for which relief can be granted. In addition, the defendant seeks to be awarded reasonable costs, disbursements and actual attorney fees. Previously, the defendant was awarded attorney fees and costs at a hearing held on January 9, 2003. At that hearing, the Court issued a judgment, which provided the rationale for imposing the attorney fees and costs. It stated: 

the Court will, however, impose certain requirement and sanctions upon the plaintiff.  The plaintiff must pay the $.93 in costs before the close of business today. The plaintiff must within 5 days file a written request for rescheduling of the Scheduling Conference.  The plaintiff shall also be required to pay the defendant’s attorney fees and costs that have been caused by the plaintiff failure to appear at the Scheduling Conference and her failure to take any action since that time.
Order (Denying Mot. to Dismiss, Granting Att’y Fees and Costs, and Setting Deadlines) CV 02-76 (HCN Tr. Ct., Jan. 09, 2003 at 4).  Prior to the hearing, the plaintiff had failed to appear at the September 13, 2002  Scheduling Conference. In addition, the plaintiff had failed to request a rescheduling of that Scheduling Conference and to pay $.93 in costs to the defendant as ordered by the Court. 
As part of establishing the amount for attorney fees and costs, if any, the defendant was ordered to submit an itemized accounting of attorney fees and costs to the Court and to the plaintiff within ten (10) days of the January 9, 2003 hearing.  Thereafter, the plaintiff had ten (10) days to submit a response to the statement of attorney fees and costs.  The Court declared, “should  the plaintiff fail to comply with this Order in any way, the Court on its own motion may dismiss this matter with prejudice.” Id. at 4. The plaintiff stated at the hearing, she did not feel that she should pay $5000.00 since both she and the defendant were denied representation by the DOJ, stating it was not an issue of the Nation. LPER at 7, 10:27:43 CDT. Concerning the amounts paid for legal fees by other sources, the defendant’s attorney said, “it’s a matter of public record, I have billed all of this to Ms. Pettibone and she promptly paid those bills. She’s gone to the Legislature and requested reimbursement for a portion of the bills.”  Id. at 7, 10:25:48 CDT. The Court questions the basis for legislative approval of the payment of the defendant’s legal fees since both the plaintiff and the defendant were members of the Election Board. 
         At the April 25,2003 proceeding the Court said:  

it would grant the Motion to Dismiss  on the ground for failure to state a claim  on which relief can be granted.  The Court is finding that there is no applicable law to support the granting of the relief requested. Therefore the Court will grant the Motion to Dismiss with prejudice.  Also, as part of the Motion to dismiss, was for any additional fees and or costs. Court will deny additional fees and costs other then what was granted. Court will issue a written ruling for the exact amount.
Id. at 8, 10:31:00 CDT. 

            No further fees or costs can be imposed according to the “American Rule” where “the prevailing litigant is ordinarily not entitled to collect a reasonable attorneys’ fee from the loser.”  Chloris Lowe, Jr. et al., v. Ho-Chunk Nation Legislature Members et al., CV 00-104 (HCN Tr. Ct., Mar. 22, 2004) at 19 (quoting Alyeska Pipeline Co. v. Wilderness Soc’y, 421 U.S. 240, 247 (1975)). Regardless, three (3) common law exceptions exist to the general rule.  Id.  The plaintiff’s cause of action does not fit any of these exceptions for the defendant to collect attorney fees.  A court may award attorney fees if a party acted in “bad faith,” but here the plaintiff filed a grievance because she felt it was wrong of the defendant to first obtain her time-card information and second, provide it to all the members of the Legislature.  The plaintiff’s position was that the issue should have gone to her supervisor.  See Pl.’s Mem. (July 1, 2002). The Court finds the plaintiff did not file her Complaint in bad faith. 
            The attorneys fees and costs entered on January 9, 2003, amounted to $.93. In its final order from the bench, the Court said it would deny additional fees and costs other than what was granted.  LPER at 8, 10:30:00 CDT.  For the reasons stated above the Court grants the fees entered on January 9, 2003.  Furthermore, the Court grants the Motion to Dismiss with prejudice.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 8th day of June 2006, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable JoAnn Jones

Associate Trial Court Judge 
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� The presiding judge extends her sincerest apologies to the parties for the failure of the Court to enter a timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E); see also In the Matter of Timely Issuance of Decisions, Admin. Rule 04-09-05(1) (HCN S. Ct., Apr. 9, 2005) (requiring issuance of final judgments within ninety (90) days following completion of trial level process).  Former Chief Judge William H. Bossman utterly failed in this regard by not issuing a judgment prior to the expiration of his legislative appointments on July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VII, § 6(a)).


� On April 4, 2006, Chief Justice Mary Jo B. Hunter elevated the presiding official to the position of Associate Judge by extraordinary appointment.  HCN Judiciary Establishment & Org. Act, 1 HCC § 1.8c.





CV 02-76 Order (Granting Mot. to Dismiss & Granting Att’y Fees & Costs) 
  

        Page 10 of 10

_1211268665.doc
[image: image3.png]0LOY-¥E7-008 10 7ZLT-+8T (STL)
ST9PS IM ‘ST JoAR] Yoe[g
0L X0g "0'd &)

S
SR
<t|

=




[image: image2.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]





[image: image1.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]








