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IN THE

HO-CHUNK NATION TRIAL COURT

	Sarita White,

             Plaintiff,

v.

Ho-Chunk Nation Office of Tribal Enrollment,

             Defendant. 
	
	Case No.:  CV 04-58




ORDER

(Granting Defendant’s Motion for Summary Judgment)

INTRODUCTION


The Court must determine whether to grant the defendant’s request for summary judgment.  The Court grants the summary judgment upholding the decision of the Committee on Tribal Enrollment. 

PROCEDURAL HISTORY

The plaintiff, Sarita White, initiated the current action by filing a Complaint with the Court on July 7, 2004.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint on July 7, 2004, and delivered the documents by personal service to the defendant’s representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ).
  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  

The defendants, by and through DOJ Attorney Wendy Helgemo, timely filed an Answer on July 27, 2004.  The Court reacted by mailing Notice(s) of Hearing to the parties, informing them of the date, time and location of the Scheduling Conference.  The Court convened the Scheduling Conference on October 19, 2004.  The following parties appeared at the Conference:  Sarita White, plaintiff; and DOJ Attorney Wendy Helgemo, defendant’s counsel.  The Court entered the Scheduling Order on October 22, 2004, setting forth the timelines and procedures to which the parties should adhere prior to trial.

On December 22, 2004, the defendant filed the Motion for Summary Judgment and supportive brief and exhibits.  See HCN R. Civ. P. 18.  In response, the Court entered the December 23, 2004 Order (Motion Hearing).  The order informed the parties of the Court's decision to convene a hearing for the purpose of entertaining the motion.  The order set forth the date, time and location of the Motion Hearing, which the Court scheduled in conjunction with the Pre-Trial Conference, and alerted the plaintiff to her legal rights and obligations in relation to the proceeding.

The Court convened the Pre-Trial Conference/Motion Hearing on January 13, 2005 at 1:30 P.M. CST.  The following party appeared at the Conference/Hearing:  DOJ Attorney Wendy Helgemo, defendant’s counsel.  The plaintiff, Sarita White received proper notice of the Hearing, but failed to appear.  The Court proceeded with the Hearing in the absence of the plaintiff.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

ARTICLE II - MEMBERSHIP
Section 1. Requirements. The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation: 

a. All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 

b. All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

c. Beginning the date this amendment is approved, the Ho-Chunk Nation shall no longer consider or accept for enrollment any person who has previously been enrolled as a member of another Tribe (including the Winnebago Tribe of Nebraska). [New section adopted by Amendment I on January 26, 2000 and approved by the Secretary on March 3, 2000. 

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

TRIBAL ENROLLMENT AND MEMBERSHIP ACT

Section 6. 
Application for Enrollment.

(g)  Any person who knowingly submits false information on any application for enrollment may be subject to a fine of not more than five hundred dollars($500.00) per offense and any equitable relief which the Trial Court may deem appropriate, including court costs.

Section 7.
Grounds for Disapproval of an Application.

(a)  An application shall be disapproved if:

1. The applicant is less than one-fourth (1/4) Ho-Chunk blood; or

2. The applicant is enrolled as a member of any other Tribe.

Section 12.  
Appeals

(a) Any member, applicant or sponsor shall have the opportunity to appeal any action of the Office to the Committee on Tribal Enrollment.  Such appeal shall be filed within sixty (60) days after the date on which the Tribal Enrollment Office publishes and posts notice of its final determination.  The Committee shall within ten (10) days review and revise any finding of fact or conclusion of law within the scope of the appeal.  The Committee’s determination shall be deemed final for the purposes of judicial review.

(b) Any person or sponsor shall have the opportunity to appeal any final determination of the Committee to the Trial Court.  Such appeal shall be filed within one hundred and eighty (180) days after the date the Committee issues its final determination.  If such an appeal is made by a sponsor, the court’s determination shall not preclude the applicant upon becoming available or attaining capacity from filing a subsequent appeal. 

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

Pertaining to the questions involved in this decision, the Court finds that “no genuine issue as to material fact” exists, thereby rendering those matters capable of resolution through summary judgment.  HCN R. Civ. P. 55.  The following undisputed facts reflect common assertions of the parties and references to uncontroverted exhibits and attachments to pleadings. 

1.
The parties received proper notice of the January 13, 2005 Pre-Trial Conference/Motion Hearing.

2.
The plaintiff, Sarita White is not an enrolled member of the Ho-Chunk Nation.

3.
The plaintiff submitted separate applications for enrollment with the Ho-Chunk Nation Office of Tribal Enrollment on June 16, 2000 on behalf of each of her three children:  Linda Marie White, dob June 6, 1986; Lisa Marie White, dob March 19, 1990 and Lilah Marie White, dob January 29, 1993.

4.
As part of each of the applications the plaintiff, on behalf of each of her children, responded to the question, “Are you enrolled with or have you ever been enrolled with another tribe (this includes the Winnebago Tribe of Nebraska) [?]” by checking the box marked, “No.”

5.
Each of the plaintiff’s three children were on the date of the applications enrolled members of the Minnesota Chippewa Tribe – Mississippi Band – Mille Lacs Reservation.   

6.
As enrolled members of another federally recognized tribe, the three children were legally ineligible for enrollment in the Ho-Chunk Nation.

7.
At the time the plaintiff completed the enrollment applications for her children she knew that her children were enrolled in another tribe and that her contrary assertions in the applications were false

8.
In its January 4, 2004 Order, the Ho-Chunk Nation Committee on Tribal Enrollment ordered:

     Based on the Ho-Chunk Constitution Art. II, Sec. 1 (1995), the Constitution and Bylaws of the Wisconsin Winnebago Nation (1963), the Tribal Enrollment and Membership Act of 1995, Sec. 7 (a) (2), exhibits presented during the hearing, including applications for membership of the above-named children and certifications of enrollment from the Minnesota Chippewa Tribe of the above-named children, and testimony presented during the hearing, including an admission by Sarita White that she knowingly submitted false information on the above-named children’s applications for enrollment, the Committee on Tribal Enrollment hereby UPHOLDS the determination made by the Office of Enrollment dated August 27, 2003 that the above-named children are INELIGILBE for membership in the Ho-Chunk Nation.



FURTHERMORE, a FINE of $1500.00 is imposed against Sarita White, to be remitted to the Department of Treasury by certified check, made payable to “Treasurer, Ho-Chunk Nation”, no later than 90 days from the entry of this Order.  (See Tribal Enrollment and Membership Act of 1995, Sec., 6 (g)).



FURTHERMORE, the Committee on Tribal Enrollment ORDERS Sarita White to pay $870.00 for repayment of the costs of the DNA testing fees for the above-named children.

DECISION

 In determining whether the defendant is entitled to judgment as a matter of law, the Court must determine whether it must based upon the undisputed facts, uphold the decision of the defendant entered January 4, 2004.  The Court is guided by the standard of review established by the Court in the case of Hendrickson v. Ho-Chunk Nation Office of Tribal Enrollment, CV 99-10 (HCN Tr. Ct., October 12, 1999). That evidentiary standard is, “whether the decision is supported by substantial evidence and is not arbitrary, capricious or an abuse of discretion.”  


The decision of the Committee on Tribal Enrollment entered on January 4, 2004 has two main components:  (1) the decision to uphold the denial of the membership applications, and (2) the decision to impose a fine of $1,500.00 and to require repayment of $870.00 for the cost of DNA testing.  There was substantial evidence that the children are members of another federally recognized tribe and, therefore, not eligible for membership in the Ho-Chunk Nation.  There was substantial evidence that the plaintiff, Sarita White, knowingly provided false information in each of the three separate applications for enrollment.  There is no evidence that the defendant acted in an arbitrary or capricious manner or that it abused its discretion.


THEREFORE, IT IS ORDERED that the defendant’s Motion for Summary Judgment is granted.  The Court enters judgment in favor of the defendant upholding the decision to deny the applications for enrollment filed by the plaintiff.  The Court also enters judgment upholding the decision imposing a fine of $1,500.00 against the plaintiff, Sarita White, and requiring repayment of $870.00 by Sarita White for DNA testing.  

RIGHTS OF THE PARTIES

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 14th day of January 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.

Honorable William Bossman

Chief Trial Court Judge 










�The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).
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