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In the Ho-Chunk Nation Trial Court

	Rick Mattison,



Plaintiff,


vs.
Joan Whitewater,



Defendant.
	   Case No.: CV 04-43

	
	


Judgment 

INTRODUCTION


The plaintiff filed an action against Joan Whitewater seeking to have, “the contract between Lakeview Vending and the Ho-Chunk Nation to remain in force.”  Trial was held and the Court grants judgment in favor of the defendant and orders dismissal of the case.

Procedural History


This case began by the filing of a Complaint on May 24, 2004, by the plaintiff, Rick Mattison.  A Summons was issued May 24, 2004 and served upon the defendant.   An Answer was timely filed on June 14, 2004 by Wendy Helgemo of the Ho-Chunk Nation Department of Justice.  


On October 12, 2004, the Court convened the Trial in this matter at 9:00 A.M.  The plaintiff, Rick Mattison, was present in person.  The defendant, Joan Whitewater, was also present in person, along with her attorney, Wendy Helgemo.  At the conclusion of the case, the defendant moved for dismissal.

APPLICABLE LAW 

Ho-Chunk Nation Rules of Civil Procedure
Rule 23. Naming Parties
Every action shall be brought in the name of the real party in interest, however, a guardian, trustee or other person in a fiduciary position may sue in his/her own name without joining the party for whose benefit the action is maintained. Matters with minors and incompetents as parties shall be filed using only initials and date(s) of birth.

Rule 56. Dismissal of Actions
 (B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for a lack of jurisdiction; if there has been no Order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests.

Rule 58.
Amendment to or Relief from Judgment or Order

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the entry of judgment, the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(D) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a) or (b); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.
Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court. The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal. All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1. The parties received proper notice of the October 12, 2004 Trial.

2. On February 14, 1997, Lakeview Vending, Inc. entered into a contract with the Ho-Chunk Nation.  See Exhibit 1.

3. The plaintiff in this action seeks to have, “the contract between Lakeview Vending and the Ho-Chunk Nation to remain in force.”  See Complaint, at 3.

4. The parties to this action are Rick Mattison as plaintiff and Joan Whitewater as defendant. 

DECISION


The defendant is entitled to a judgment against the plaintiff and dismissal of this action.  The plaintiff has failed, “to establish the right to relief following presentation of all evidence up to and including trial,” and therefore, under rule 56 B of the Ho-Chunk Nation Rules of Civil Procedure, the plaintiff is entitled to judgment of dismissal.  The plaintiff has failed to establish the right to relief because neither the plaintiff nor the defendant in this case is a party to the contract for which the plaintiff seeks enforcement.  


Therefore, the Court Orders that judgment be granted in favor of the defendant, and this matter is dismissed.

RIGHTS OF THE PARTIES

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 12th day of October 2004 by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.


______________________________

Honorable William Bossman

Chief Trial Court Judge
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