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IN THE 

HO-CHUNK NATION TRIAL COURT

	Dennis M. Funmaker, Sr.,

             Plaintiff,

v.

Ho-Chunk Nation Election Board:  Mary Ellen Dumas et al.,

             Defendants. 
	
	Case No.:  CV 05-40




ORDER

(Preliminary Determinations)

INTRODUCTION

The Court must rule upon a challenge to the April 23, 2005 General Primary Election.  In an effort to focus the litigation, the Court convened the May 10, 2005 Pre-Trial Hearing.  This order memorializes the actions taken at that proceeding.

PROCEDURAL HISTORY


The Court recounts the procedural history in significant detail in an earlier decision.  Scheduling Order, CV 05-40 (HCN Tr. Ct., May 5, 2005) at 1.  For purposes of this decision, the Court notes that the defendants filed its Answer on May 9, 2005.  To facilitate the prompt resolution of this matter, the Court scheduled a Pre-Trial Hearing.  Id. at 2.


The Court convened the Pre-Trial Hearing on May 10, 2005 at 3:11 p.m. CDT.  The following parties appeared at the Hearing:  Dennis M. Funmaker, Sr., plaintiff; Mary Ellen Dumas, defendant; and Ho-Chunk Nation Department of Justice Attorney Michael P. Murphy.  Following a discretionary disclosure statement by the presiding judge, the defendants requested a day to determine whether to file a motion for recusal.  LPER, May 10, 2005, 03:35:29 CDT.  On May 11, 2005, the defendants filed the Motion for Recusal, but subsequently withdrew the motion on May 12, 2005. 

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:


(f)
To set the salaries, terms and conditions of employment for all government personnel.

Art. VII - Judiciary

Sec. 7.

Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

Sec. 13.
Conflict of Interest.  Any Justice or Judge with a direct personal or financial interest in any matter before the Judiciary shall recuse; failure to recuse constitutes cause for removal in accordance with Article IX, Section 4.  The Legislature shall appoint a Justice or Judge pro tempore to fill any vacancy due to recusal.

Art. VIII - Elections

Sec. 4.

Election Board.  The Legislature shall enact a law creating an Election Board.  The Election Board shall conduct all General and Special Elections.  At least sixty (60) days before the election, the Election Board may adopt rules and regulations governing elections.  Election Board members shall serve for two (2) years.  Election Board members may serve more than one term.  The Legislature may remove Election Board members for good cause.

Sec. 7.

Challenges of Election Results.  Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in Tribal Court within ten (10) days after the Election Board certifies the election results.  The Tribal Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in Tribal Court.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 1.

Scope of Rules.  

The Ho-Chunk Nation Constitution, Art. VII, Section 7(B) requires that the HCN Supreme Court establish written rules for the Judiciary.  These rules, adopted by the Supreme Court of the Ho-Chunk Nation, shall govern the procedure of the Trial Court in all actions and proceedings.  The judges of the Trial Court may look to Ho-Chunk customs and traditions for guidance in applying justice and promoting fairness to parties and witnesses.

Rule 24.
Substituting, Intervening and Joining Parties.

If a party becomes incompetent or transfers his/her interest or separates from some official capacity, another party may be substituted as justice requires.  A party with an interest in an action may intervene and be treated in all respects as a named party to the action.  To the greatest extent possible, all persons with an interest will be joined in an action if relief cannot be accorded among the current parties without that person, or the absent person's ability to protect their interests is impeded unless they are a party.  Failure to join a party over whom the Court has no jurisdiction will not require dismissal of an action unless it would be impossible to reach a just result without the absent party.  The Court will determine only the rights or liabilities of those who are a party to the action, or eligible for relief as part of a class certified under Rule 9.

HO-CHUNK NATION RULES OF JUDICIAL ETHICS

Art. IV - Diligence and Impartiality

Sec. 4-1.
Standards.

The judicial duties of a tribal judge or justice should take precedence over all other activities.  The judicial duties of the judge or justice include all the duties of the office prescribed by tribal law, custom or tradition.  In the performance of the duties, the following standards apply:

(C)
A tribal court judge or justice should give to every person who is legally interested in a proceeding or his or her representative, a full right to be heard according to tribal law and tradition.  A judge or justice should avoid all out-of-court or other communications with tribal officials, agents, or others concerning a pending proceeding unless all parties to the proceeding are present, or represented.  A judge or justice may however, obtain the advice of a disinterested expert on federal law, or tribal law, custom or tradition or on other sources of law applicable to a proceeding before the court if the request for advice is limited to points of law or tradition and does not involve the particular merits of the case.  Ordinarily the parties should be given a reasonable opportunity to respond to the information provided by the expert.

Sec. 4-2.
Conflict of Interest/Recusal.

(A)
A judge or justice shall recuse him/herself in any matter before the court in which he or she has a direct personal or financial interest pursuant to HCN Constitution, Article VII, Section 13.


1.
Direct Personal Interest is defined as, but not limited to the following:

(b)
The judge or justice has a personal bias or prejudice concerning a party; or personal knowledge of disputed evidentiary facts;

(B)
A judge or justice may recuse him/herself on his or her own discretion to avoid the appearance of impropriety.

Comment:  The HCN Rules of Appellate Procedure at Rule 4 allow judges and justices to make a discretionary recusal.

(C)
At the judge or justice’s discretion, if there is a fact or issue which may require a disclosure to prevent the appearance of impropriety, that information must be disclosed to the parties.  If the parties do not respond in the form of a Motion for Recusal, there is no basis for the judge or justice to recuse.

Comment:  A judge or justice may discern that certain facts or information should be provided to the parties in a case to avoid an appearance of impropriety.  Examples are extended family relationships, attorney-client relationships, working relationships and situations which may raise an appearance of impropriety.
(D)
A judge or justice may be recuse upon a Motion for Recusal by the party(ies) to avoid the appearance of impropriety.

Comment:  Judges and justices will need to seriously consider recusals.  However, a judge or justice should look to case law and the HCN Constitution in determining whether recusal is warranted.  Such factors as remoteness in time, the wishes of the parties,[and] the level of impropriety may be considered in making recusal decisions.

FINDINGS OF FACT

1.
The parties received proper notice of the May 10, 2005 Pre-Trial Hearing.

2.
The plaintiff, Dennis M. Funmaker, Sr., is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A000849, and maintains a mailing address of P.O. Box 322, Wisconsin Dells, WI 53965.

3.
The defendant, Ho-Chunk Nation Election Board (hereinafter Election Board), is a constitutionally established entity, and maintains an address of 4 East Main Street, Black River Falls, WI 54615.  Constitution of the Ho-Chunk Nation (hereinafter Constitution),Art. VIII, § 4.  The defendant, Mary Ellen Dumas, is the Election Board Chairperson, and an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A002156.

4.
On April 23, 2005, the Election Board conducted the General Primary Election, which included an open seat for Associate Justice of the Ho-Chunk Nation Supreme Court.  The plaintiff received 421 votes out of a total of 813 votes cast, amounting to 51.7835% of the tabulated votes.  Incumbent Associate Justice Jo Deen B. Lowe received 383 votes, amounting to 47.1095% of the tabulated votes.  Nine (9) votes were cast for write-in candidates, amounting to 1.1070% of the tabulated votes.  Compl., Attach. 2.

5.
On April 23, 2005, the Election Board certified the plaintiff and Associate Justice Lowe as candidates in the scheduled June 7, 2005 General Run-off Election by unanimous vote.  Defs.' Answer, Attach. A at 2.

6.
 On May 10, 2005, the Court made several discretionary disclosures to avoid the appearance of impropriety.  LPER, 03:13:20 CDT; see also Ho-Chunk Nation Rules of Judicial Ethics (hereinafter HCN R. Jud. Ethics), § 4-2(C).

a.
The plaintiff is the second cousin (jaji) of the presiding judge's spouse, Katie A. Funmaker-Matha.  The plaintiff's father, Harold Jones Funmaker, and Ms. Funmaker-Matha's grandfather, Andrew Funmaker, were brothers.

b.
The plaintiff currently serves as a member of the Traditional Court within the Ho-Chunk Nation Judiciary.  The presiding judge will occasionally sign Ho-Chunk Nation Disbursement and Mileage/Per Diem Expense Vouchers for the Traditional Court in Chief Judge William H. Bossman's absence.  Otherwise, the presiding judge exercises no supervisory or administrative oversight of the plaintiff.

c.
The Ho-Chunk Nation Legislature (hereinafter Legislature) designated the Chief Judge as the Associate Judge's supervisor within the job description.  The Legislature designated the Ho-Chunk Nation Supreme Court (hereinafter Supreme Court) as the Chief Judge's supervisor within the job description, but limited this authority to administrative oversight.   The Legislature designated the Chief Justice as the Associate Justices' supervisor within the job description.  See Const., Art. V, § 2(f).  The presiding judge cannot recollect any instance where the Associate Justices exercised administrative oversight of his position disconnected from the Supreme Court's general rulemaking authority.  Id., Art. VII, § 7(b).

7.
The plaintiff declined to request recusal due to the sanctity of the presiding judge's oath of office.  LPER, 03:37:08 CDT.

8.
The defendants initially requested recusal on two (2) grounds:  1) the possibility of personal bias against the Election Board as a result of an earlier suit brought in the presiding judge's individual capacity, and 2) the similarity of arguments between the instant case and the earlier suit litigated in the presiding judge's individual capacity.  Defs.' Mot. for Recusal; see also Todd R. Matha v. HCN Election Bd. Chairperson, Vaughn Pettibone, et al., CV 02-34 (HCN Tr. Ct., Apr. 12, 2002).

9.
Pertaining to the former allegation of potential personal bias, the Election Board made no such assertion in a contemporaneous and an earlier case.  See Isaac (Ike) W. Greyhair v. HCN Election Bd., CV 05-39 (HCN Tr. Ct., May 4, 2005); Demetrio D. Abangan et al. v. HCN Election Bd. et al., CV 02-08, -10 (HCN Tr. Ct., June 21, 2002).

10.
The presiding judge holds no personal bias against the Election Board, and initiated the 2002 cause of action to resolve a purely legal issue.  If the presiding judge had held any personal biases connected with the case at bar, then he would have declined the case assignment in the first instance.  See Const., Art. VII, § 13; HCN R. Jud. Ethics, § 4-2(A)(1)(b).

11.
Pertaining to the latter allegation of an appearance of impropriety, the presiding judge ensures the parties that he has not predetermined the instant case on the basis of the argument presented in Matha.  The presiding judge deems the Matha decision not directly relevant since it concerned special, and not general, elections.  Matha, CV 02-34 at 6.  The Court strives to maintain absolute impartiality in every action in order to provide each party "a full right to be heard according to tribal law and tradition."  HCN R. Jud. Ethics, § 4-1(C).

12.
The defendants withdrew its recusal request on May 12, 2005.

DECISION


Prior to the Pre-Trial Hearing, the Court performed an exhaustive review of Supreme Court jurisprudence on the issue of recusal.  See HCN R. Jud. Ethics, § 4-2(D) (advocating review of case law when examining questions of appearance of impropriety).  The Court discovered nineteen (19) cases in which the justices grappled with potential conflicts of interest.
  None of the decisions directly address the current factual situation, but the Court can draw a couple comparisons.  

First, the Supreme Court sought the appointment of pro tempore justices on four (4) occasions for former Associate Justice Rita A. Cleveland due to a current or past working relationship between the sitting justice and the parties.  Schmolke, SU 01-08 at 2; Whitewater, SU 01-06 at 2 n.1; Knudson, SU 98-01 at 3-4; Decorah, SU 98-02.  Apart from Knudson, Associate Justice Cleveland either exercised a supervisory role over or held a position within the chain of command of one of the parties on appeal.   In Knudson, the working relationship predated the recusal order by over two (2) years, and Associate Justice Cleveland objected to recusal.  The Supreme Court conjectured that Associate Justice Cleveland might have possessed knowledge of the underlying facts and circumstances since named as a trial witness.  Knudson at 4.  The Supreme Court noted:  "[t]o determine whether an appearance of impropriety exists, the question becomes whether or not a reasonable person who looks at the circumstances would question the judge's ability to be impartial."  Id. at 3.  The perception that a justice might possess ex parte information necessitated the recusal.  Id. at 4 n.3.  

In the instant matter, the Court is asked to resolve a purely legal issue, and, therefore, an inquiry into the presiding judge's factual observations proves irrelevant.  Furthermore, the presiding judge does not share an equivalent employment relationship with the parties.  See supra p. 6.  Set parameters exist to preserve the independence of the separate courts of the Ho-Chunk Nation Judiciary.  Judicial officers erected these invisible boundaries in a conscious effort to avoid conflicts of interest.

Second, Chief Justice Mary Jo B. Hunter deemed that no sitting justice should hear an appeal involving an incumbent justice's challenge to his or her election.  Greengrass, SU 98-06 Recusal Op. at 2 (incorporated by reference).  Chief Justice B. Hunter surmised:  "it is a question of whether it would appear improper for a current sitting Justice to consider the appeal as to the Justice seat that is up for election.  The answer is obvious.  It would appear improper for a current Justice to make such a determination."  Id. (emphasis in original).  Chief Justice B. Hunter exercised supervisory authority over the appellee as well as sharing the bench with former Associate Justice Debra C. Greengrass.  The latter circumstance likewise barred Associate Justice Cleveland from hearing the appeal from the perspective of the Chief Justice.  Id.; but see Greengrass, SU 98-06 J. Cleveland's Resp. to Req. for Recusal (incorporated by reference).

  As distinguished from Greengrass, the presiding judge does not sit on the same judicial panel with either the plaintiff or Associate Justice Lowe.  Moreover, the presiding judge maintains absolutely no belief that the final decision in this action will have the effect of garnering more favorable review of trial judgments.  The Court routinely hears matters regarding the Legislature, and does not adjudge these disputes with the objective of influencing a reappointment decision.  The presiding judge has a superior interest in a continued livelihood, but personal concerns can never intrude into the judicial decision-making process.

  Ultimately, the Court made an exceedingly broad discretionary disclosure at the Pre-Trial Hearing.  Neither party has requested recusal of the presiding judge.  Therefore, the presiding judge shall fully adjudicate the case.  HCN R. Jud. Ethics, § 4-2(C).

Turning to another issue, the Court has considered the appropriateness of joining Associate Justice Lowe as a party to the suit.  The applicable rule provides:  "[t]o the greatest extent possible, all persons with an interest will be joined in an action if relief cannot be accorded among the current parties without that person, or the absent person's ability to protect their interests is impeded unless they are a party."  HCN R. Civ. P. 24.  The preceding sentence appears to place the onus on the interested party to seek intervention, but the problem becomes lack of knowledge of the pending suit.  Id.  The Court has no interest in assuming the responsibility of unilaterally joining parties in civil causes of action on the basis of independent judicial assessment.  However, an assessment of interested parties in the context of this election challenge proves a relatively easy endeavor. 

The Supreme Court has refused appellate intervention of parties in the past.  Greengrass, SU 99-03 (HCN S. Ct., June 30, 1999); Joyce Warner et al. v. HCN Election Bd., SU 03-06, -09-10 (HCN S. Ct., July 21, 1995).  In Warner, the General Election candidate, Legislator Clarence Pettibone, that did not challenge the Election Board decision claimed a violation of procedural due process at the trial level, i.e., lack of notice.  The Supreme Court simply responded "that Mr. Pettibone's constitutional rights were not violated because he was not a party to the suit.  Since he was not a party to the suit, he was not legally entitled to notice."  Warner, SU 03-06, -09-10 at 1.  Perhaps the movants in the earlier cases knew or should have known of the pending suits, but the Court has no reason to infer the same degree of knowledge in the present case.  

The Supreme Court has recognized an inherent “responsibilit[y] to conduct a fair and impartial hearing on [an] election challenge.”  Jones, SU 95-05 at 3.  The Supreme Court later explained the traditional precepts underlying the requirement of judicial fairness, identifying the “Ho-Chunk value[ ] in allowing everyone an opportunity to be heard.”  In the Interest of the Minor Child:  K.E.F., SU 97-03 (HCN S. Ct., Oct. 17, 1997) at 5; see also HCN R. Jud. Ethics, § 4-1(C).  The Supreme Court emphasized that “it is incumbent upon this system to provide Ho-Chunk members . . . with a forum where they will have, at the minimum, a court system where their voice [sic] will be allowed to be heard.”  Id. at 6.  

Consequently, the Court will join Associate Justice Lowe as a party in fulfillment of its responsibility to facilitate joinder "[t]o the greatest extent possible."  HCN R. Civ. P. 24.  Associate Justice Lowe may determine the extent of her participation in the proceeding.  The Court will also provide Associate Justice Lowe with a copy of the May 5, 2005 Scheduling Order, which the Court modifies below.  The parties shall provide Associate Justice Lowe with copies of all future filings. 

The Court amends the Scheduling Order as follows:

1)
Discovery requests must be received on or before Monday, May 16, 2005;

2)
Depositions must be scheduled on or before Tuesday, May 17, 2005;

3)
Final Witness Lists shall be filed on or before Wednesday, May 18, 2005;

4)
Discovery shall conclude on or before Thursday, May 19, 2005;

5)
Subpoenas must be received on or before Friday, May 20, 2005;

6)
Legal briefs, although not required, must be filed on or before Friday, May 20, 2005; and

7)
Trial shall convene on Monday, May 23, 2005 at 10:00 a.m. CDT. 

IT IS SO ORDERED this 13th day of May 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Associate Trial Court Judge 
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� Alexsandra Cichowski v. Four Winds Ins. Agency, LLC, SU 04-01 (HCN S. Ct., Mar. 24, 2004); Hope B. Smith v. Ho-Chunk Nation, SU 03-08 (HCN S. Ct., Sept. 9, 2003); Robert A. Mudd v. HCN Legislature et al., SU 03-02 (HCN S. Ct., Mar. 12, 2003); Theresa L. Hendrickson v. HCN Office of Tribal Enrollment, SU 02-06 (HCN S. Ct., Sept. 23, 2002); Kathy A. Stacy v. Ho-Chunk Nation et al., SU 02-05 (HCN S. Ct., Aug. 16, 2002); Kathy A. Stacy v. Ho-Chunk Nation et al., SU 01-12 (HCN S. Ct., Oct. 4, 2001); Leslie J. Schmolke v. Ho-Chunk Casino et al., SU 01-08 (HCN S. Ct., Aug. 24, 2001); Joan M. Whitewater et al. v. HCN Enrollment Office et al., SU 01-06 (HCN S. Ct., May 15, 2001); Jacob LoneTree et al. v. Robert Funmaker, Jr. et al., SU 00-16 (HCN S. Ct., Jan. 12, 2001); Chloris Lowe, Jr. et al. v. HCN Legislature Members Elliot Garvin et al., SU 00-17 (HCN S. Ct., Jan. 4, 2001); James Smith et al. v. Ron Wilbur, SU 99-12 (HCN S. Ct., Nov. 19, 1999); HCN Election Bd. v. Greengrass, SU 99-03 (HCN S. Ct., May 21, 1999); David M. Ujke v. Ho-Chunk Nation, SU 98-06 (HCN S. Ct., Oct. 20, 1998); Ujke, SU 98-06 (HCN S. Ct., Oct. 5, 1998); Debra Knudson v. HCN Treas. Dep't, SU 98-01 (HCN S. Ct., May 11, 1998); Millie Decorah et al. v. Joan Whitewater, SU 98-02 (HCN S. Ct., Apr. 6, 1998); In Re Rick McArthur, SU 97-07 (HCN S. Ct., Feb. 27, 1998); Coalition for a Fair Gov't v. Chloris A. Lowe, Jr. et al., SU 96-02 (HCN S. Ct., July 1, 1996); HCN Legislature v. Chloris A. Lowe, Jr., SU 96-01 (HCN S. Ct., Feb. 28, 1996); Lowe, Jr., SU 96-10 (HCN S. Ct., Jan. 28, 1996); JoAnn Jones v. HCN Election Bd. et al., SU 95-05 (HCN S. Ct., Aug. 15, 1995). 


� Associate Justice Cleveland argued that "[a] Justice or Judge has just as great a responsibility not to recuse, if there are no valid reasons for a disqualification, as [he or she] does to recuse when valid reasons exist."  Id. at 3.  The Minnesota Supreme Court seemingly shares this sentiment.  See Peterson v. Stafford, 490 N.W.2d 418 (Minn. 1992).  In Peterson, a candidate for Associate Justice challenged the constitutionality of a state statute that required the identification of the incumbent on electoral ballots, thereby arguably "creat[ing] an unfair advantage for the judicial incumbent."  Id. at 419.  In determining the composition of the reviewing court, the justices restricted the panel to those who could not seek re-election, concluding "that, accordingly, there can be neither the potential for nor the perception of a conflict of interest."  Id. at 418 n.1.  The remaining justices deemed it "not only appropriate, but necessary in fulfillment of [their] judicial responsibility to hear and decide th[e] controversy."  Id.  The Court denied the equal protection challenge, and incumbent Associate Justice Sandra S. Gardebring won re-election.  Id. at 425; see also   Chronological List of Justices and Judges of the Minn. Appellate Courts, available at   http://www. lawlibrary.state.mn.us/judges.html (on file with Minn. Judicial Ctr.).


� The Commonwealth Court of Pennsylvania did not even mention the issues of recusal or conflict of interest before ruling upon the sufficiency of a nomination petition for Associate Justice of the Pennsylvania Supreme Court.  The court exercised original jurisdiction over the suit.  In Re:  Objections to the Nomination Pet. of Cavanaugh, 444 A.2d 1308 (Pa. Commw. Ct. 1982). 
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