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IN THE

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk North, Wittenberg, Wisconsin, Division of Ho-Chunk Nation Department of Business, and Ho-Chunk Nation,

             Plaintiffs,

v.

Wayne's Transport, Inc.; Wayne's Trucking, Inc.; Wayne L. Hirt and Lisa Hirt et al.,

             Defendants. 
	
	Case No.:  CV 02-14




ORDER

(Granting Plaintiffs' Motion to Reopen and Modify)

INTRODUCTION


The Court must determine whether to modify its previous decision, which amended payment terms of a settlement agreement that the Court incorporated into the decision.  The plaintiffs filed a motion requesting that the Court enter a judgment against the defendants due to a failure to adhere to the conditions of the settlement agreement.  The defendants filed a timely response, and admitted to the infractions.  The Court grants the plaintiffs' motion in light of the admission, reserving the possibility of a subsequent agreement to the parties.

PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in its July 15, 2003 Order (Modification of Settlement Agreement).  For purposes of this decision, the Court notes that the plaintiffs filed its Motion to Reopen Case & Modify Order (Dismissal Without Prejudice) Dated January 23, 2003 (hereinafter Plaintiffs' Motion) accompanied by the requisite memorandum of law on April 27, 2005.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 18.  The plaintiffs filed a Motion for Expedited Consideration in conjunction with the above submission.  Id., Rule 19(C).  The plaintiffs also attached a Certificate of Service, denoting delivery upon the defendants.  Id., Rule 5(B).

The Court scheduled a motion hearing to entertain arguments related to the request for expedited review.  The Court mailed Notice(s) of Hearing to the parties, informing them of the date, time and location of the Motion Hearing.  The Court convened the Hearing on May 9, 2005 at 1:30 p.m. CDT.  The following party appeared at the Motion Hearing:  Ho-Chunk Nation Department of Justice Attorney Michelle M. Greendeer, plaintiffs' counsel.  The defendant failed to make an appearance, and did not inform the Court of an inability to attend the proceeding.  The Court continued the Motion Hearing in the absence of the party as permitted by HCN R. Civ. P. 44(C).  The Court denied expedited review of the Plaintiffs' Motion on the same basis articulated in the June 26, 2003 Order (Denial of Motion for Expedited Consideration).

Regardless, the defendants needed to submit a response to the Plaintiffs' Motion on or before May 9, 2005.  Id., Rule 19(B).  On May 6, 2005, the defendants filed its response (hereinafter Defendants' Response).  The plaintiffs recognized receipt of the Defendants' Response at the May 9, 2005 Motion Hearing.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(i)
To negotiate and enter into treaties, compacts, contracts, and agreements with other governments, organizations, or individuals;

Art. VI - Executive

Sec. 2.

Powers of the President.  The President shall have the power:

(a)
To execute and administer the laws of the Ho-Chunk Nation;

(k)
To represent the Ho-Chunk Nation on all matters that concern its interests and welfare;

(l)
To execute, administer, and enforce the laws of the Ho-Chunk Nation necessary to exercise all powers delegated by the General Council and the Legislature, including but not limited to the foregoing list of powers.

Art. VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

 (B) General.  Any time a party files a document other than the Complaint with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Any time the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

(B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

(C) Motions for Expedited Consideration.  Any Motion which requires action within five (5) calendar days shall be accompanied by a Motion for Expedited Consideration.  The Motion for Expedited Consideration shall state the reasons why the accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.

Rule 44.
Presence of Parties and Witnesses.

(C) Failure to Appear.  If any party fails at a hearing or trial for which they received proper notice, the case may be postponed or dismissed, a judgment may be entered against the absent party, or the Court may proceed to hold the hearing or trial.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1.
The plaintiff, Ho-Chunk Nation (hereinafter Nation or HCN), is a federally recognized Indian tribe with principal offices located on trust lands at the HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  The defendant, Ho-Chunk North, is a division within the HCN Department of Business, located on trust lands at N7217 Highway 45 North, Wittenberg, WI 54499.  See Dep't of Bus. Establishment & Org. Act of 2001, § 3.5c; http://www.ho-chunknation.com/government/executive/org_chart.htm (last visited May 11, 2005) (on file with Bus. Dep't).

2.
The defendant, Wayne's Transport, Inc. a/k/a Wayne's Trucking, Inc. (hereinafter Wayne's Transport), is a corporation organized under the laws of the State of Wisconsin, and maintains a principal business address of W15889 Tauferner Lane, Tigerton, WI 54486.  The defendant, Wayne L. Hirt, is identified as President of Wayne's Transport.  Mr. Hirt resides with his spouse and co-defendant, Lisa Hirt, at W15889 Tauferner Lane, Tigerton, WI 54486.  Compl., CV 02-14 (Feb. 11, 2002) at 2. 

3.
On or about May 13, 2005, the parties entered into the Settlement Agreement, which sets forth payment terms, including a delinquency provision.  Settlement Agreement paras. 2-4.  The defendants agreed to reimburse the Ho-Chunk Nation the accumulated debt of $39,807.91, including seven percent (7%) annual interest.  Id. paras. 2, 4.

4.
The Settlement Agreement states that former HCN Attorney General Sheila D. Corbine, "acting with the Nation's knowledge and approval," devised the settlement terms.  Id. at 1.

5.
On July 15, 2003, the Court partially amended the Settlement Agreement by requiring the defendants to deliver increased monthly payments in the amount of $1,200.00 from August through November 2003.  Order (Modification of Settlement Agreement).  The Court reiterated the payment terms within the judgment, and informed the parties that the Settlement Agreement would otherwise "continue[ ] in full force and effect."   Id. at 2.

6.
On April 27, 2005, the plaintiffs asserted that the defendants have remained in continual violation of the Settlement Agreement and subsequent modification.  First, the defendants failed to deliver a payment in the amount of $1,200.00 in November 2003.  Instead, the defendants submitted a payment in the amount of $600.00.  Br. in Supp. of Pls.' Mot. at 2.  Second, the defendants failed to fulfill its monthly payment obligations from December 2003 through June 2004.  The defendants delivered a late payment in the amount $600.00 on July 28, 2004.  Id. at 3; see also Settlement Agreement para. 3.  Third, the defendants failed to fulfill its monthly payment obligations from August 2004 through the present.  Br. in Supp. of Pls.' Mot. at 3.

7.
As a result of the ongoing violation, the plaintiffs have requested, in part, the following relief:

a
That the Trial Court issue an Order in the amount of $39,807.91, less $10,600.00, which the Defendants have paid since May 14, 2002; and plus $2,786.55 annual interest for 2002; $2,668.36 annual interest for 2003; plus $2,522.65 annual interest for 2004; and late charges in the amount of $350.00, for the total amount of $37,735.47 . . . .

b.
For the Order to again reopen the case.

c.
For other relief as the Court may deem appropriate.

Id. at 3 (numerical designations modified and internal citations omitted).

8.
On May 6, 2005, the defendants offered the below response to the Plaintiffs' Motion:

In regards to case no. CV 02-14[,] since this agreement was signed nearly three years ago our business has seen many changes and unexpected events.  We are struggling to stay current with our operating expenses and unable to stay current with [the] Ho-Chunk agreement.  We are not disputing the bill[;] all we would ask is to rewrite the agreement with a smaller per month payment to be able to stay on track with all our bills.  We have downsized a huge amount resulting in a much smaller cash flow.  Thank you.

Wayne Hirt


[cellular telephone number omitted]

[signature of defendant]
5-4-05

Defs.' Resp. (emphasis added).
       


DECISION

The parties do not dispute the validity of the Settlement Agreement, which the Nation's signatories presumably executed in accordance with constitutional prerequisites.  See e.g., HCN Hous. Auth. v. Cont'l Flooring Co., CV 01-76 (HCN Tr. Ct., Feb. 19, 2002) at 7-8; see also Constitution of the Ho-Chunk Nation (hereinafter Constitution), Arts. V, § 2(a, i), VI, § 2(a, k-l).  Therefore, the Settlement Agreement itself supplies the applicable law in this dispute.  Id.; see also Const., Art. VII, § 5(a).  The delinquency provision provides that in the event of "default on two (2) payments, the Nation's legal counsel will proceed with Litigation for the full amount [of] $39,807.91, plus seven percent (7%) annual interest, less anything paid to date, within the proper jurisdiction(s)."  Settlement Agreement para. 4.  The necessary triggering condition has occurred, and the plaintiffs have filed suit pursuant to the parties' mutual covenant and understanding.  Moreover, the defendants acknowledge its continued delinquency.

The Court recognized the plaintiffs' right to pursue other legal remedies if the defendants violated the Settlement Agreement.  Order (Modification of Settlement Agreement) at 2.  Therefore, the Court grants the plaintiffs' request to reopen the instant case.  The Court additionally grants the plaintiffs' request for entrance of a final judgment against the defendants.  The Court holds the defendants in violation of the Settlement Agreement and previous order of the Court, and accordingly awards the plaintiffs a money judgment in the amount of $37,735.47.  The plaintiffs may seek to have this judgment afforded full faith and credit and/or comity in any appropriate external jurisdiction.  See, e.g., Wis. Stat. § 806.245 (2004).  The plaintiffs maintain authority to accept or reject any further settlement terms from the defendants.    
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 17th day of May 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Associate Trial Court Judge 
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