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IN THE 

HO-CHUNK NATION TRIAL COURT

	Anna R. Funmaker,

            Plaintiff,

v.

Ho-Chunk Nation Election Board,

Mary Ellen Dumas, as Chair of the 

Ho-Chunk Nation Election Board,  

            Defendants. 
	
	Case No.:  CV 05-36




ORDER DENYING ELECTION CHALLENGE

INTRODUCTION

The plaintiff filed an election challenge on April 27, 2005.  The defendants filed an Answer on May 2, 2005.  The plaintiff filed an Amended Complaint on May 11, 2005.  This case was consolidated with CV 05-38 for purposes of Trial.  Trial was held on May 17, 2005 at 9:00 A.M.  Present at the Trial were the plaintiff, Anna R. Funmaker.  Also present were Mary Ellen Dumas, Chair of the HCN Election Board, and HCN Department of Justice Attorney, Michael Murphy.

FINDINGS OF FACTS

1.
The plaintiff, Anna R. Funmaker, is an enrolled member of the Ho-Chunk Nation, Tribal ID #439A001980.

2.
Anna R. Funmaker was a candidate in the race for legislator in District 1, Seat 3 in the April 23, 2005 primary election.

3.
The unofficial results from the Tribal Aging Unit polling place in Black River Falls showed the following results from the voting machine tape:  



Overvote


00000



Undervote


00003



Douglas Greengrass

00051



Isaac Greyhair


00018



Wayne Falcon


00066



Anna R. Funmaker

00078



Tracy Thundercloud

00067



Write In


00020

4.
According to exhibits and sworn testimony of Terry Rainey, president of Automated Election Systems, due to a programming error that was the fault of his company, the order of names on the ballots was different from the order of names that was programmed into the voting machines.  This error was identified by Mr. Rainey after the polls had closed on April 23, 2005.  This programming error caused the vote totals for District 1, Seat 3 to be attributed to the wrong candidates.

5.
At a meeting of the Ho-Chunk Nation Election Board on April 24, 2005, Election Board member Wilma Thompson made a motion to do hand count of all the races, including the race for legislator in District 1, Seat 1.  The motion was seconded by Jill Pettibone, an election board member from District 1.  The motion carried by a vote of 10-0.

6. 
The results of the race for legislator in District 1, Seat 3, from the Black River Falls, Tribal Aging Unit polling place, as certified by the HCN Election Board on April 24, 2005, based on the hand recount conducted on April 24, 2005, were as follows:



Anna R. Funmaker

00051



Wayne Falcon


00018



Isaac Greyhair


00066



Douglas Greengrass

00078



Tracy Thundercloud

00067



Write In


00020

DECISION

The plaintiff has the burden of proving by clear and convincing evidence that there was a violation of the Election Ordinance, and that the outcome of the election would have been different but for the violation.  The violation alleged in this case is that the recount conducted on April 24, 2005 was not done according to applicable law.

The Election Ordinance, Section 12 i. Recounts (2), provides that, “A request for a recount from a candidate or eligible voter shall be granted upon a showing of good cause for the recount.”   The Court determines that Jill Pettibone, an eligible voter, by seconding a motion made at an Election Board meeting calling for a hand recount, made a request for a recount within the provisions of the Election Ordinance.  The Court also determines that the statements of Terry Rainey of Automated Election Services concerning the programming error that caused the incorrect order of candidates gave the Election Board, “good cause for the recount.”

The programming error that led to the incorrect unofficial results being made available to the public was extremely unfortunate.  However, the Court cannot find that there has been a violation of the Election Ordinance.  The election challenge filed by the plaintiff should be denied.

IT IS THEREFORE ORDERED that the election challenge filed by the plaintiff Anna R. Funmaker is denied.

IT IS SO ORDERED this 19th day of May 2005, but nunc pro tunc May 17, 2005, from within the sovereign lands of the Ho-Chunk Nation at Black River Falls, Wisconsin.  

Honorable William Bossman

Chief Trial Court Judge 
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