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IN THE 

HO-CHUNK NATION TRIAL COURT

	Isaac (Ike) Wayne Greyhair,

             Plaintiff,

v.

Ho-Chunk Nation Election Board,

             Defendant. 
	
	Case No.:  CV 05-39




ORDER

(Denial of Election Challenge)

INTRODUCTION

The Court must determine whether to grant the plaintiff's request for relief.  The plaintiff, however, has failed to satisfy the statutorily imposed burden of proof.  Consequently, the Court denies the election challenge. 

PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in an earlier decision.  Scheduling Order, CV 05-39 (HCN Tr. Ct., May 4, 2005) at 1.  For purposes of this decision, the Court notes that the defendants filed its Answer on May 9, 2005.  The defendants also filed the Motion to Amend Scheduling Order accompanied by a requisite affidavit.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 18.  To facilitate the prompt resolution of this matter, the Court scheduled a Pre-Trial Hearing.  Id. at 2.


The Court convened the Pre-Trial Hearing on May 10, 2005 at 11:03 a.m. CDT.  The following parties appeared at the Hearing:  Isaac W. Greyhair, plaintiff; Mary Ellen Dumas, defendant's representative; and Ho-Chunk Nation Department of Justice Attorney Michael P. Murphy, defendants' counsel.  The Court ruled on several preliminary matters from the bench in an effort to limit the scope of trial.
  

At the Pre-Trial Hearing, the Court provided the parties with actual notice of the date, time and location of Trial.  LPER at 11:40:21 CDT.  The Court convened Trial on May 16, 2005 at 9:00 a.m. CDT.  The following parties appeared at Trial:  Isaac W. Greyhair, plaintiff; Mary Ellen Dumas, defendant's representative; and Ho-Chunk Nation Department of Justice Attorney Michael P. Murphy, defendant's counsel.   

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 3.

Codes.  The Legislature shall adopt Codes governing Membership, Open Meetings, Elections, Ethics including conflicts of interest, nepotism, and the conduct of all elected and appointed officials and employees, and other Codes as deemed necessary.

Art. VIII - Elections

Sec. 4.

Election Board.  The Legislature shall enact a law creating an Election Board.  The Election Board shall conduct all General and Special Elections.  At least sixty (60) days before the election, the Election Board may adopt rules and regulations governing elections.  Election Board members shall serve for two (2) years.  Election Board members may serve more than one term.  The Legislature may remove Election Board members for good cause.

Sec. 7.

Challenges of Election Results.  Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in Tribal Court within ten (10) days after the Election Board certifies the election results.  The Tribal Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in Tribal Court.

HO-CHUNK NATION ELECTION ORDINANCE, 2 HCC § 6 (amended Nov. 19, 2002)

Subsec. 2.
Purpose and Construction.  This Ordinance is enacted to provide basic rules and establish election procedures to ensure that all elections are conducted in a fair and proper manner.  This Ordinance shall be interpreted liberally in order to accomplish this purpose.  Substantial compliance shall satisfy this Ordinance.  Technicalities shall not be used to interfere with, delay, or block elections or cause confusion or a loss of voter confidence in the election system.

Subsec. 4.
Election Board.


a.
Appointment of Election Board.  As required by Article VIII, Section 4 of the Constitution, there is hereby created an Election Board.  Article VIII, Section 4 of the Constitution further states:

The Election Board shall conduct all General and Special Elections.  At least sixty (60) days before the election, the Election Board may adopt rules and regulations governing elections.  Election Board members shall serve for two (2) years.  Election Board members may serve more than one term.  The Legislature may remove Election Board members for good cause.

(5)
The ten (10) Election Board Members and the ten (10) Alternate Election Board Members shall be nominated by each District as follows:

(a)
Each District shall select the appropriate number of Election Board Members and Alternate Election Board Members.  If a District fails to select Election Board Member(s) or Alternate Election Board Member(s), or if a dispute arises as to the final choice(s) made by a District, then the Legislature shall make the final selection of an Election Board Member(s) and Alternate Election Board Member(s) from the respective District.

(b)
All District nominations for Election Board Members and Alternate Election Board Members shall be subject to confirmation by the Legislature.


b.
Duties and Obligations of Election Board.



(1)
Duties.  The Election Board shall:

(a)
Conduct all General and Special Elections in a fair and impartial manner.

(g)
Ensure the safe keeping of all Official Ballots including Absentee Ballots.



(2)
Obligations. 

(b)
No Election Board Member may actively campaign for the nomination, election, or recall of any elected official.

(c)
The Election Board shall seek to maintain a neutral and impartial position on all election activities in order to ensure a fair and proper election.

(d)
The Election Board shall uphold and adhere to the terms of this Election Ordinance.


d.
Improper Conduct by the Election Board.

(1)
The Election Board shall strictly adhere to the duties and obligations set forth above.  The Election Board Chairperson shall report to the Legislature any and all acts and circumstances, which come to the attention of the Chairperson regarding the conduct of Election Board Members that, in the Chairperson's judgment, may be reasonably construed as a violation of this Ordinance, whether or not the Chairperson recommends removal under paragraph (2), below.

(2)
If the Election Board or the Election Board Chairperson finds that an Election Board Member(s) has violated any provision of this Ordinance or that an Election Board Member(s) has engaged in any activity which constitutes good cause for removal, the Election Board and/or Election Board Chairperson may recommend to the Legislature that the Election Board Member(s) in question be removed.

(5)
The Legislature may, in addition to or in lieu of removal, take such action or make such referral to any designated authority with respect to the conduct of an Election Board Member as may be permitted or required under the Nation's Code of Ethics Act (2 HCC § 1).


e.
Internal Operating Rules.  The Election Board shall adopt rules and regulations governing Election Board Meetings, conduct of Election Board Members, and other functions related to election activities consistent with this Ordinance and Article VIII, Section 4 of the Constitution, which states in pertinent part:

At least sixty (60) days before the election, the Election Board may adopt rules and regulations governing elections.  

Subsec. 8.
Nominations.


a.
Official Nomination Petition.  The Election Board shall provide an Official Nomination Petition Form (Election Board Form 1 at Appendix A) to any eligible person who wishes to be nominated for elective office.  The candidate must make the request for the official nomination papers in writing, including facsimile and mail, or in person.  An Official Nomination Petition Form may be circulated by or on behalf of a candidate after the posting of the Notice of Election.


g.
Official Declaration of Candidacy.  A candidate for elective office shall submit an Official Declaration of Candidacy Form (Election Board Form 2 at Appendix A) to the Election Board at least sixty (60) calendar days before the date of the election.  A candidate shall include any applicable documentation with the Official Declaration of Candidacy Form.  An Official Nomination Petition Form (Election Board Form 1 at Appendix A) shall not be valid unless accompanied by a completed Official Declaration of Candidacy Form and a cash filing fee of five dollars ($5.00).


h.
Final List of Candidates.  The Election Board shall certify all valid Official Nomination Petition Forms and Official Declaration of Candidacy Forms.  The Election Board shall post the final list of candidates for each elective office at the ten (10) Polling Places and in other appropriate locations at least thirty (30) calendar days before the date of the election.  The Election Board shall use the Certificate of Nomination Form (Election Board Form 3 at Appendix A).

Subsec. 9.
Eligible Voters.


c.
List of Eligible Voters.

(1)
The Office of Tribal Enrollment shall prepare and maintain a master list of all Tribal members age eighteen (18) and over by District based upon the permanent physical address appearing in Enrollment Records.  The Election Board shall compile a list of eligible voters from each District based upon Enrollment Records.  The Enrollment Office and Election Board shall add the names of eligible persons who have reached or will reach the age of eighteen (18) by Election Day to the list of eligible voters.

Subsec. 10.
Official Ballots.


a.
The Election Board shall approve an Official Ballot, including an Absentee Ballot.


b.
All Official Ballots and Absentee Ballots shall list the name(s) of the candidate(s) alphabetically by last name, and shall describe the issue(s) to be decided in the Election.

Subsec. 12.
Election Procedures.


e.
Electioneering Prohibited.



(2)
Each candidate shall be entitled to have one (1) watcher at the Polling Places and at the tallying, but such watchers shall in no way interfere with the conduct of the election.

Subsec. 15.
Challenges to the Election Results.


a.
The results of an election may be challenged in accordance with Article VIII, Section 7 of the Constitution, which states:


Sec. 7.

Challenges of Election Results.  Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in Trial [sic] Court within ten (10) days after the Election Board certifies the election results.  The Trial [sic] Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in Trial [sic] Court.

b.
The person challenging the election results shall prove by clear and convincing evidence that the Election Board violated this Election Ordinance or otherwise conducted an unfair election, and that the outcome of the election would have been different but for the violation.  If the Court finds the challenge is frivolous and/or wholly without merit, the party challenging shall be assessed costs of the action in an amount to equal five hundred dollars ($500.00).

Subsec. 22.
Interpretation and Application of Ordinance by Election Board.  The Election Board shall not possess any substantive rule making authority, but shall retain the ability to interpret and apply the Ordinance unless such interpretation or application is found by the Trial Court to be contrary to the Constitution and laws of the Nation.
 

HO-CHUNK NATION CODE OF ETHICS ACT, 2 HCC § 1

Subsec. 2.
Purpose.  This Act provides the Ho-Chunk Nation with a Code of Ethics as required by the Constitution.

Subsec. 3.
Preamble.  This Act will be known as the Ho-Chunk Nation Code of Ethics Act and shall be given liberal interpretation in the interest of ensuring voluntary compliance with its requirements.  The enforcement of the this [sic] Code shall be governed by the following goals:


a.
To foster a free and good government to the Ho-Chunk Nation by assisting elected and appointed or unclassified employees of the Nation to avoid conflicts between personal interest and public responsibilities.


d.
To promote and strengthen the faith and confidence of the people of the Ho-Chunk Nation in their government.

Subsec. 4.
Declaration of the Code of Ethics Act.


a.
It is declared that high moral and ethical standards among Ho-Chunk Nation elected and appointed officials or unclassified employees is essential to the conduct of free government and it is the intent of the Legislature that this Act promoted [sic] the highest ethical conduct for all elected and appointed public officials and unclassified [employees] of the Ho-Chunk Nation.


b.
This Code shall be applied to all elected and appointed officials or unclassified employees of the Ho-Chunk Nation.

Subsec. 5.
Definitions.  As used in this Act, the following shall have the meaning provided here.


g.
"Immediate Family" means any of the following:

(4)
A son or daughter (including adopted children), brother, sister, mother, father, grandmother, grandfather, grandson or granddaughter.


j.
"Ministerial Action" means an action that an individual performs under the authority of a superior without exercise of the individual's discretion, judgment or skill, as to the propriety of the action being taken.


m.
"Official" means, but is not limited to, any person who holds elective office or who is a candidate for elective office such as President, Vice-President, Legislator, Justice; appointed professionals such as Judges, Departmental Executive Directors, Executive Board members and alternates, Gaming Commissioners, Election Board members and alternates; various Board members and alternates; persons nominated or confirmed by the Nation, persons employed in a position for which a license is required for employment, i.e. attorneys, doctors and nurses; and persons selected to hold various other positions in the Nation that are unclassified.

Subsec. 6.
Standards of Conduct.


a.
The Legislature hereby affirms that an elected or appointed official and unclassified employee of the Ho-Chunk Nation holds his or her position as a public trust with a fiduciary responsibility to the Nation.


g.
No official or unclassified employee of the Nation may use his or her position or office to obtain financial gain or anything of substantial value for the private benefit of himself or herself or his or her immediate family, or for an organization with which he or she is associated.


n.
Elected and appointed officials and unclassified employees of the Nation shall not use or attempt to use the position held by the official or unclassified employee to influence or gain unlawful benefits, advantages or privileges personally or for their immediate family.

Subsec. 7.
Conflicts of Interest and Nepotism Prohibited.


a.
No official or unclassified employee of the Nation may take any official action or participate in decisions in which the official or unclassified employee is associated with or a member of his or her immediate family, or an organization with which they have a substantial financial interest in.  See paragraph 8b for exceptions for Legislators.


d.
Elected and appointed officials and unclassified employees of the Nation shall respect and comply with the laws and traditions of the Nation and shall at all times act in a manner that promotes public confidence in the honesty and impartiality of the government by resisting any improper influence of family, social or other personal relationships, avoiding the use of the prestige or resources of the office to advance the private interest of immediate family, and not employing any special influence or being specially influenced.

Subsec. 8.
Conflicts of Interest, Exceptions.


a.
Any exceptions to this Code must have written advice, authorization, and endorsement of the Ethics Review Board and as otherwise provided under Section 7.

Subsec. 10.
Preliminary Advisory Opinions.  For elected officials and unclassified employees of the Executive Branch, such officials and unclassified employees may personally or on behalf of an organization or governmental body, request a Preliminary Advisory Opinion from the Nation's Attorney General's office regarding the propriety of any matter relating to the business of the Nation, to which the person is or may become a party.  All advisory opinions and requests for opinions shall be in writing.  The Attorney General's Office shall have fourteen (14) days to form and issue a Preliminary Advisory Opinion.  Intent to comply with this Act shall be assumed when a person refers a matter to the Attorney General and abides by the Attorney General's opinion, if the material facts are as stated in the opinion request.  The Attorney General shall not make public the identity of the individual requesting a Preliminary Advisory Opinion or of individuals or organizations mentioned in the opinion unless compelled to reveal that information by the Nation's Courts or under any other law of the Nation.  Copies of all advisory opinions rendered under this section shall be forwarded to the Ethics Review Board within thirty (30) days.

Subsec. 11.
Ethics Review Board.


c.
Reporting Violations.

(1)
Any person who, in good faith, believes or has reason to believe that an official or unclassified employee subject to this Act has committed a violation of this Act may report such act.  The report shall be sent directly to the Ethics Review Board for investigation pursuant to HCN Constitution Article VI, Section 2(l) within one year from the date of the alleged violation.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Ch. III - General Rules for Pleading

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Ch. VII - Judgments and Orders

Rule 54.
Default Judgment.

A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5I(1)(a)(i) . . . or obtained judicial authorization to pursue other means of service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Ch. IX - Special Rules for Election Challenges

Rule 80.
Appeals.

(A) Appeals.  The final judgment of the Trial Court is appealable to the Ho-Chunk Nation Supreme Court.  The Appellant and/or Appellee may obtain a copy of the trial transcript at their own expense.


(1) The Notice of Appeal shall be filed and served within three (3) calendar days of entry of the judgment.


(2) The Notice of Appeal must state a basis for appeal based upon the laws and/or Constitution of the Ho-Chunk Nation.


(3) A Certificate of Service and fifty dollar ($50.00) filing fee must accompany the Notice of Appeal.

RELEVANT LAW

HO-CHUNK NATION ELECTION ORDINANCE, 12 HCO §§ 1.01-9.01 (amended Jan. 19, 1999)

Sec. 14.01.
Challenges to the Election Results.


(b)
The person challenging the election results shall prove by clear and convincing evidence that the Election Board violated the Election Ordinance or otherwise conducted an unfair election, and that the outcome of the election would have been different but for the violation.  If the Court finds the challenge is frivolous or wholly without merit, the party challenging shall be assessed costs of the action in the amount equal to one hundred dollars ($100.00).

FINDINGS OF FACT

1.
The parties received proper notice of the May 16, 2005 Trial.

2.
The plaintiff, Isaac W. Greyhair, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A005345, and maintains an address of 8389 Highway 12 North, Black River Falls, WI 54615.

3.
The defendant, Ho-Chunk Nation Election Board (hereinafter Election Board), is a constitutionally established entity, and maintains an address of 4 East Main Street, Black River Falls, WI 54615.  Constitution of the Ho-Chunk Nation (hereinafter Constitution),Art. VIII, § 4.

4.
Prior to declaring his candidacy, the plaintiff obtained the Official Nomination Petition and Declaration of Candidacy forms from the Election Board.  See Election Ordinance, 2 HCC § 6.8a, g.  

5.
On February 6, 2005, the plaintiff returned the completed forms to the Election Board.  The Official Declaration of Candidacy form asks candidates to print their name "as it is to appear on the ballot" on the first line of the form.  The plaintiff printed the following:  "Isaac (IKE) Greyhair."  Compl., Attach. 2.  Additionally, Election Board LTE Executive Administrative Assistant, Ralph L. Snake, noted his agreement with the plaintiff's statement that by way of further direction, Mr. Snake's "exact words were:  'to put my name exactly as I wanted it to appear on the ballot.'"  Trial LPER, May 16, 2005, 09:24:12 CDT. 

6.
On February 22, 2005, the Election Board posted the list of candidates for the General Primary Election.  Defs.' Answer, Attach. A; see also Election Ordinance, § 6.8h.  The plaintiff contends that he did not observe the listing prior to the election since his mobility was restricted due to health reasons.  LPER at 09:24:41 CDT.

7.
 Mr. Snake indicated that he referred to the List of Eligible Voters in determining appropriate candidate names.  Id. at 09:26:13 CDT; see also Election Ordinance, § 6.9c(1).  Chairperson Dumas stated that the Election Board has followed a policy of disallowing candidates the use of nicknames on ballots, recalling an instance when former candidate Forrest M. Whiterabbit wanted the ballot to denote his nickname, "Fuzzy."  LPER at 10:09:33 CDT.  The Election Ordinance does not offer any guidance on the subject.

8.
The General Primary Election list of candidates identifies a District V, Seat 1 candidate as "Greg Littlejohn," although the List of Eligible Voters identifies the same individual as "Gregory Alan Littlejohn."  Defs.' Answer, Attach. A. 

9.
The official ballot identifies the plaintiff as "Isaac Greyhair."  Defs.' Ex. C; see also Election Ordinance, § 6.10a, b.
10.
On April 23, 2005, the Election Board conducted the General Primary Election, which included two (2) open seats for District 1 Legislator, identified as Seats 1 and 3.  The plaintiff ran for Seat 3 and garnered the third highest vote total.  The plaintiff received sixty-six (66) votes out of a total of 326 votes cast, amounting to 20.2454% of the tabulated votes.  Incumbent Legislator Tracy L. Thundercloud and Douglas G. Greengrass each received eighty-two (82) votes, tying for first place.

11.
The plaintiff contended that younger eligible voters did not readily associate the plaintiff with the name that appeared on the ballot.  However, the plaintiff presented no testimony of any such voters who failed to vote for him due to the Election Board's decision to omit the abbreviated form of his first name, "Ike."

12.
Anna Rae Funmaker also ran as a candidate for District 1, Seat 3 legislator, and garnered the fourth highest vote total.  Ms. Funmaker's son, Steven F. Sallaway, serves as a District 1 Election Board Alternate Member, and served as a poll worker at the District 1 polling site with three (3) other tribal members.  LPER at 10:06:34 CDT.  The plaintiff did not designate a poll watcher as permitted by Election Ordinance, § 6.12e(2).   


13.
On April 24, 2005, the Election Board certified Legislator Thundercloud and Mr. Greengrass as candidates in the scheduled June 7, 2005 General Run-off Election by unanimous vote.  Defs.' Answer, Attach. B at 2.

14.
Mr. Sallaway neither attended nor participated in the April 24, 2005 certification meeting, which included a manual recount of District 1 legislative votes.  LPER at 10:01:07 CDT.

15.
The plaintiff asked Mr. Sallaway to explain why he declined to recuse himself from participation in the election due to an apparent conflict of interest, referencing the Code of Ethics Act, 2 HCC § 1.  Mr. Sallaway recognized the application of the Act to appointed Election Board members, but simply responded that no one requested his recusal.  Id. at 09:57:28.

16.
The plaintiff next asked Chairperson Dumas to explain why the Election Board did not insist upon Mr. Sallaway's recusal.  Chairperson Dumas responded:  "the Election Board has had a long history of family members who have served on the Election Board while their families were running for office, including [former Chairperson] Vaughn [C.] Pettibone . . . ."  Id. at 10:04:45 CDT.  Ms. Pettibone is the mother of Legislator Clarence P. Pettibone.  Chairperson Dumas recalled a few other similar occurrences.  Id. at 10:05:21 CDT.

17.
The plaintiff presented no evidence of inappropriate action or influence by Mr. Sallaway either capable or incapable of impacting the final vote tally. 

DECISION

The plaintiff filed an election challenge in which he objected to the participation of a legislative candidate's immediate family member on the Election Board and the omission of his abbreviated name on the ballot.  The plaintiff contended that "[t]he outcome would have been different if these factors had not been in place."  Compl. at 2.  As evidenced by this statement, the plaintiff recognized the existence of the standard for challenging an election.  

A challenging party must "prove by clear and convincing evidence that the Election Board violated th[e] Election Ordinance or otherwise conducted an unfair election, and that the outcome of the election would have been different but for the violation."  Election Ordinance, § 6.15b (emphasis added).  The Ho-Chunk Nation Supreme Court has confirmed that the Court must adjudge election challenges "to decide if the requirements of Section 14.01(b) were satisfied."
  Demetrio D. Abangan et al. v. HCN Election Bd., SU 02-02 (HCN S. Ct., Mar. 25, 2002) at 4.  In the instant case, the plaintiff has failed to demonstrate that the election outcome "would have been different."  As the findings of fact attest, the plaintiff offered no testimony or other evidence capable of satisfying this burden.

However, the plaintiff has raised two (2) credible issues, and the Court shall address each in an effort to avoid similar future challenges.  First, the Election Board has referred to an apparently unwritten policy of disallowing nicknames on ballots.  The Election Ordinance does not specifically address the issue, but the Election Board does possess the authority to offer an interpretation of the word, "name."  Election Ordinance, § 6.10b, 22.  The witnesses claimed that the Election Board uses a candidate's legal name as it appears in the List of Eligible Voters.

The Election Board's position is undercut by the fact that the Election Ordinance expressly incorporates the Official Declaration of Candidacy form, which asks candidates to provide their name "as it is to appear on the ballot."  Id., § 6.8g.  Also, the Election Board permitted one legislative candidate to use an abbreviated first name.  While "Ike" may have been a nickname of the thirty-fourth President of the United States, Dwight David Eisenhower, "Ike" is an abbreviated form of the plaintiff's first name.  To ensure consistent treatment, the Election Board should consider either proposing an amendment to the governing law, modifying the Official Declaration of Candidacy form, or, at a minimum, including its interpretation within successive internal operating rules.  See Const., Art. VIII, § 4; Election Ordinance, § 6.4e.   

Second, the participation of a candidate's immediate family member as an election poll worker raises at least an appearance of impropriety.  Election Board alternate members are appointed officials of the Ho-Chunk Nation.  Id., § 4a(5)(a-b); Code of Ethics Act, § 1.5m.  As such, an Election Board member voluntarily assumes certain electoral duties and obligations to both the Ho-Chunk Nation and its constituents.  See, e.g., Election Ordinance, § 6.4b(1)(a, g), (2)(b-d).  Furthermore, an Election Board member falls under the ambit of the constitutionally required ethical code.  Const., Art. V, § 3; Code of Ethics Act, § 1.2, 4a-b.  Election Board members must accordingly observe relevant ethical responsibilities.  See, e.g., Code of Ethics Act, § 1.6a, g, n, 7d.

Establishing an ethical violation may prove a difficult endeavor in the absence of demonstrative evidence, which the plaintiff has not presented in the instant case.  For example, a plaintiff will often have difficulty establishing impartiality without citing overt acts.  See Election Ordinance, § 6.4b(1)(a), (2)(c); Code of Ethics Act, § 1.7d.   Yet, can one safely assume the presence of impartiality when such occurrences are not readily detectible?  Perhaps a plaintiff may more easily demonstrate a violation of the following ethical responsibility: "[n]o official . . . of the Nation may take any official action or participate in decisions in which the official . . . is associated with or a member of his or her immediate family . . . ."  Code of Ethics Act, § 1.7a.  Unfortunately, this admonition proves nearly impossible to decipher, and the instant plaintiff also has not attempted to distinguish between "official" and "ministerial" actions.  See id., § 1.5j.

Nonetheless, the Court shares the plaintiff's legitimate concern, and likewise finds past practice an insufficient justification for potential continuing violations.  The Election Board, or its legal counsel, should consider either seeking a preliminary advisory opinion from the Ho-Chunk Nation Attorney General or, at a minimum, including its interpretation within successive internal operating rules.  Id., § 1.10.  Additionally, the Election Board should strongly consider directly informing candidates of their right to designate a poll worker, if the Election Board continues its past practice.  The plaintiff also maintains the ability to report ethical violations if he deems the Election Board Chairperson's actions unresponsive.  Id., § 1.11c(1); Election Ordinance, § 6.4d(1-2, 5).

BASED UPON THE FOREGOING, the Court denies the plaintiff's election challenge.  The plaintiff failed to present any evidence that the election results would have been different regardless of the merit of the specific challenge.  The parties retain the right to appeal this final judgment pursuant to the Special Rules for Election Challenges.  HCN R. Civ. P. 80.  

IT IS SO ORDERED this 23rd day of May 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Associate Trial Court Judge 
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� The Court reiterated its interpretation of the use of the phrase "calendar days" within the Special Rules for Election Challenges. Pre-Trial Hr'g LPER, May 10, 2005, 11:05:45 CDT; see also Scheduling Order at 1-2 n.2.  Regardless, the Court declined to hold the defendants in default, citing its discretionary authority.  LPER at 11:07:06 CDT; see also HCN R. Civ. P. 54.  Finally, the Court removed the Ho-Chunk Nation as a named defendant on the basis of a lack of necessity.  LPER at 11:38:00 CDT; see also Dion W. Funmaker et al. v. Ho-Chunk Nation et al., CV 02-07-08, -10 (HCN Tr. Ct., Feb. 4, 2002) at 9. 








� The Supreme Court cited to the predecessor version of the Election Ordinance, which contained a nearly identical challenge provision.  See supra p. 10.
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