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IN THE 

HO-CHUNK NATION TRIAL COURT

	Christine Funmaker-Romano,

             Plaintiff,

v.

Ho-Chunk Nation Election Board and  Mary Ellen Dumas, Chairperson,

             Defendants.

-and-

Gerald Cleveland, Sr.,

             Plaintiff,

v.

Ho-Chunk Nation Election Board and Mary Ellen Dumas, Chairperson,

             Defendants.
	
	Case No.:  CV 05-48
Case No.:  CV 05-49



ORDER

(Granting Preliminary Injunction)

INTRODUCTION

The Court must determine whether to enjoin the swearing-in of two (2) legislators-elect scheduled for Wednesday, July 6, 2005.  On Friday, July 1, 2005, the plaintiffs filed the instant motion in conjunction with an appeal of the June 29, 2005 final judgment.  The Court grants the preliminary injunction to afford appellate review of the trial level decision.  

PROCEDURAL HISTORY


On June 8, 2005, the Ho-Chunk Nation Election Board certified the results of the General Run-off Election held on Tuesday, June 7, 2005.  See Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VIII, §§ 1, 6.  On June 10, 2005, the plaintiff, Christine L. Funmaker-Romano, filed a timely election challenge.  Id., § 7.  The Court received a second timely election challenge from Gerald L. Cleveland, Sr. on June 15, 2005.  Id.


Consequently, the Court issued Summons(es) in each case as prescribed by the Special Rules for Election Challenges.  Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 75.  The defendants, by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Michael P. Murphy, filed timely answers to the initial pleadings.  Id., Rule 76.  The Court entered a single Scheduling Order on June 16, 2005, in which it consolidated the claims of the parties.
  Id., Rule 47(A).


Within the Scheduling Order, the Court established the date, time and location of the Pre-Trial Conference.  The Court convened the Conference on June 23, 2005 at 1:30 p.m. CDT.  The following parties appeared at the proceeding:  Christine L. Funmaker-Romano, plaintiff; Gerald L. Cleveland, Sr., plaintiff; Mary Ellen Dumas, defendant; and DOJ Attorney Michael P. Murphy, defendants' counsel.  The Court entered its Order from Pre-Trial Conference on June 23, 2005, scheduling the date, time and location for Trial.

Prior to Trial, the defendants submitted its Exhibit and Witness Lists on June 24, 2005, including a designation of witnesses likely to appear by telephone.  The Court convened the Trial on Tuesday, June 28, 2005 at 9:00 a.m. CDT.  The following parties appeared at Trial:  Christine L. Funmaker-Romano, plaintiff; Gerald L. Cleveland, Sr., plaintiff; Attorney Mark L. Goodman, plaintiffs' counsel; Mary Ellen Dumas, defendant; and DOJ Attorney Michael P. Murphy, defendants' counsel.  The Court entered an order from the bench, and reduced its findings of fact and conclusions of law to writing on June 29, 2005.


On Thursday, June 30, 2005, the former presiding judge, Chief Judge William H. Bossman, served his final day in office.  The Court received the plaintiffs' Motion for Immediate Preliminary Injunction late the following day.  The recently appointed Chief Judge, Todd R. Matha, decided to address the motion in the absence of any other sitting judges due to its obvious urgency.  On Tuesday, July 5, 2005, the Court convened a Motion Hearing at 11:30 a.m. CDT.  The following parties appeared at the Hearing:  Attorney Mark L. Goodman, plaintiffs' counsel (by telephone); Mary Ellen Dumas, defendant; and DOJ Attorney Michael P. Murphy, defendants' counsel.   
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 6.

Powers of the Tribal Court.


(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
Sec. 7.

Powers of the Supreme Court.

(a)
The Supreme Court shall have the power to interpret the Constitution and laws of the Ho-Chunk Nation and to make conclusions of law.  The Supreme Court shall not have the power to make findings of fact except as provided by enactment of the Legislature.
Sec. 13.
Conflict of Interest.  Any Justice or Judge with a direct personal or financial interest in any matter before the Judiciary shall recuse; failure to recuse constitutes cause for removal in accordance with Article IX, Section 4.  The Legislature shall appoint a Justice or Judge pro tempore to fill any vacancy due to recusal.

Sec. 14.
Right to Appeal.  Any party to a civil action, or a defendant in a criminal action, who is dissatisfied with the judgment or verdict may appeal to the Supreme Court.  All appeals before the Supreme Court shall be heard by the full Court.
Art. VIII - Elections

Sec. 1.

General Elections.  General Elections shall be held on the first Tuesday in June of odd numbered years.  Offices of the Legislature, Executive, and Judiciary shall be filled at General Elections.

Sec. 6.

Certification of Election Results.  The Election Board shall certify election results within three (3) days after the date of the election.

Sec. 7.

Challenges of Election Results.  Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in Tribal Court within ten (10) days after the Election Board certifies the election results.  The Tribal Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in Tribal Court.

Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without due process of law;

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 1.

Scope of Rules.  

The Ho-Chunk Nation Constitution, Art. VII, Section 7(B) requires that the HCN Supreme Court establish written rules for the Judiciary.  These rules, adopted by the Supreme Court of the Ho-Chunk Nation, shall govern the procedure of the Trial Court in all actions and proceedings.  The judges of the Trial Court may look to Ho-Chunk customs and traditions for guidance in applying justice and promoting fairness to parties and witnesses.

Rule 18.
Types of Motions.  

Motions are requests directed to the Court and must be in writing except for those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.
Rule 47.
Consolidation and Separation of Action.

(A) Consolidation.  When actions involving a common question of law or fact are pending before the Court, the Court may order a joint hearing or trial of any or all [of] the matters in issue in the actions; the Court may order all the actions consolidated; and the Court may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.

Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Trial Court judge.  All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five (5) per cent per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 68.
Stays Pending Appeal.
The Trial Court may delay execution of the final Order or Judgment during the appeal on its own motion or on the request of either party if a bond is given or other conditions prescribed by the Court are met that protect the interests of the party in whose favor the final Judgment or Order is entered.

Rule 75.
Initiating an Election Challenge; Fees; Time; Service of Process; Required Attached [sic] and Information.

(C) Service of Process.  The Complaint, Summons, and any Notice of a hearing shall be made on the Attorney General of the Ho-Chunk Nation and on the Chair of the Election Board within two (2) calendar days of the date of filing in the Trial Court and shall be accomplished by overnight, certified mail.  The filing party shall pay such overnight, certified mailing costs.  Service may be accomplished by facsimile transmission with leave of the Court and if such service will not prejudice any party.  Should a party other than the Ho-Chunk Nation and Election Board be named, service of process shall be accomplished by overnight, certified mail.  The filing party shall pay such overnight, certified mailing costs.

Rule 76.
Answering an Election Challenge.

(A) The defendant shall file an Answer to the Complaint within five (5) calendar days of the filing of the Complaint in the Trial Court.

HO-CHUNK NATION RULES OF APPELLATE PROCEDURE

Rule 7.

Right of Appeal.

a.
All parties have the right to appeal a final judgment or order of the Trial Court.  Any party to a civil action, who is dissatisfied with the judgment or verdict, may appeal to the Supreme Court.

c.
In any case in which an appeal is reflected as required by this Rule, the appellant may petition the Supreme Court for an order staying the judgment or order.  A stay shall be granted in all cases in which it is requested unless manifest injustice would result therefrom.  The Supreme Court may render a stay conditioned upon execution of a bond to guarantee performance of the judgment or order when deemed necessary.

HO-CHUNK NATION RULES OF JUDICIAL ETHICS

Art. IV - Diligence and Impartiality

Sec. 4-1.
Standards.

The judicial duties of a tribal judge or justice should take precedence over all other activities.  The judicial duties of the judge or justice include all the duties of the office prescribed by tribal law, custom or tradition.  In the performance of the duties, the following standards apply:

(C)
A tribal court judge or justice should give to every person who is legally interested in a proceeding or his or her representative, a full right to be heard according to tribal law and tradition.  A judge or justice should avoid all out-of-court or other communications with tribal officials, agents, or others concerning a pending proceeding unless all parties to the proceeding are present, or represented.  A judge or justice may however, obtain the advice of a disinterested expert on federal law, or tribal law, custom or tradition or on other sources of law applicable to a proceeding before the court if the request for advice is limited to points of law or tradition and does not involve the particular merits of the case.  Ordinarily the parties should be given a reasonable opportunity to respond to the information provided by the expert.

Sec. 4-2.
Conflict of Interest/Recusal.

(A)
A judge or justice shall recuse him/herself in any matter before the court in which he or she has a direct personal or financial interest pursuant to HCN Constitution, Article VII, Section 13.


1.
Direct Personal Interest is defined as, but not limited to the following:

(b)
The judge or justice has a personal bias or prejudice concerning a party; or personal knowledge of disputed evidentiary facts;

(B)
A judge or justice may recuse him/herself on his or her own discretion to avoid the appearance of impropriety.

Comment:  The HCN Rules of Appellate Procedure at Rule 4 allow judges and justices to make a discretionary recusal.

(C)
At the judge or justice’s discretion, if there is a fact or issue which may require a disclosure to prevent the appearance of impropriety, that information must be disclosed to the parties.  If the parties do not respond in the form of a Motion for Recusal, there is no basis for the judge or justice to recuse.

Comment:  A judge or justice may discern that certain facts or information should be provided to the parties in a case to avoid an appearance of impropriety.  Examples are extended family relationships, attorney-client relationships, working relationships and situations which may raise an appearance of impropriety.
FINDINGS OF FACT

1.
The Court incorporates by reference the procedural timeframe articulated within the above Procedural History.
2.
The presiding judge has neither a direct personal nor financial interest in the instant case.  Const., Art. VII, § 13; see also Ho-Chunk Nation Rules of Judicial Ethics (hereinafter HCN R. Jud. Ethics), § 4-2(A)(1)(b).

3.
  The plaintiff, Christine L. Funmaker-Romano, is the paternal second cousin (nųnų) of the presiding judge's spouse, Katie A. Funmaker-Matha.  The plaintiff's grandfather, Harold Jones Funmaker, and Ms. Funmaker-Matha's grandfather, Andrew Funmaker, were brothers.

4.
Legislator-elect, Ona M. (Whitewing) Garvin, is the maternal aunt (nąnį) of the presiding judge's spouse.  Ms. Garvin and Ms. Funmaker-Matha's mother, Georgianna V. (Whitewing) Funmaker, are sisters.

5.
At the Motion Hearing, the parties did not present a motion to recuse the presiding judge, and each consented to the continuing adjudication of the matter.  See HCN R. Jud. Ethics, § 4-2(B-C).

6.
At the Motion Hearing, the defendants agreed that the plaintiffs' Motion for Immediate Preliminary Injunction proved a reasonable procedural option given the circumstances confronted by the plaintiffs. 
7.
At the Motion Hearing, the defendants conceded the plaintiffs' satisfaction of the first prong of the four-part test for a preliminary injunction.  

DECISION

The Constitution expressly provides the Court with the authority to grant injunctive relief.  Const., Art. VII, § 6(a).  The plaintiffs request that the Court employ this constitutional power in order to avoid likely justiciability, i.e., mootness, and other constitutional concerns relating to their appeal.  For example, if the Ho-Chunk Nation Supreme Court cannot enter a final decision before the scheduled swearing-in ceremony, then the Supreme Court would need to confront the possibility of removing a recently sworn-in legislator.
  The Judiciary has previously condoned usage of its equitable powers in such a manner to avoid this identical possibility.  See, e.g., Joyce Warner et al. v. HCN Election Bd., CV 95-03-06, -09-10 (HCN Tr. Ct., July 3, 1995) at 24-25, aff'd, SU 95-05 (HCN S. Ct., Aug. 15, 1995).

The Court uses a well-established standard for granting injunctive relief.  The moving party must demonstrate that "(1) no adequate remedy [exists] at law; (2) the threatened injury to the petitioner outweighs the harm of the injunction; (3) the petitioner has a reasonable likelihood of success on the merits[;] and (4) granting the injunction serves the public interest."  HCN Election Bd. et al. v. Aurelia L. Hopinkah, SU 98-08 (HCN S. Ct., Apr. 7, 1998) at 8.  The plaintiffs attempted to satisfy this standard within their Motion for Immediate Preliminary Injunction, but the Court questions the procedural appropriateness of requesting such relief within a post-judgment motion.
None of the enumerated post-judgment motions appear to contemplate the entrance of a preliminary injunction contrary to the stated impact of a final judgment.  HCN R. Civ. P. 58.  A losing party may receive a stay of the judgment for purposes of appeal, but such an action would not address the present situation.  Id., Rule 68; see also Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), Rule 7(c).  However, "[t]he Motions referenced within the[ ] rules shall not be considered exhaustive of the Motions available to the litigants."  HCN R. Civ. P. 18.  Still, the Court cannot effectively address the merits of a preliminary injunction motion at the conclusion of a case.
For instance, the third prong of the test requires the Court to determine whether the petitioner has a reasonable likelihood of success on the merits.  The Court has conclusively answered this prong by means of its final judgment.  Despite the participation of a different trial level judge, the Court cannot essentially undermine or, at a minimum, question its recently entered decision.  The plaintiffs must attack the sufficiency of the judgment on appeal.  The Court will not engage in an examination intended to yield doubt as to its own fact-finding and/or legal analysis.

Nonetheless, the Court grants the preliminary injunction in order to fully preserve the plaintiffs' constitutional right to appeal.  Const., Art. VII, § 14; see also HCN R. App. P. 7(a).  The Supreme Court has stated that the Constitution "confers the right to appeal on any party to a civil action . . . , [but noted that] that power is circumscribed by the procedures set out in the HCN Rules of Appellate Procedure."  Bonnie Smith v. HCN Gaming Comm'n, SU 01-03 (HCN S. Ct., Mar. 16, 2001) at 1.  The HCN R. Civ. P. do not explicitly restrict the action of the Court, and traditional values seem to warrant the entrance of an injunction.
  See HCN R. Civ. P. 1; HCN R. Jud. Ethics, § 4-1(C).

The plaintiffs possess a constitutional right to appeal the final decision of their election challenge.  The election challenge procedure, including the appeal, also satisfies the due process rights of the litigants.  Const., Art. X, § 1(a)(8); see also Demetrio D. Abangan et al. v. HCN Election Bd., CV 02-08, -10 (HCN Tr. Ct., June 21, 2002) at 12-20.  The defendants deemed that the plaintiffs' motion constituted a reasonable procedural option given the absence of any relevant trial or appellate level rule.  The Supreme Court may ultimately decide the proper method for filing future election appeals under similar circumstances.  The Trial Court merely provides the plaintiffs the opportunity to fully air their legitimate concerns.
  
Therefore, the Court enjoins the Ho-Chunk Nation Election Board from administering the Oath of Office to the declared winners of the following June 7, 2005 General Run-off Election races:  District IV, Legislative Seats 1 and 3.  
IT IS SO ORDERED this 5th day of July 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
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� As a practical result, the final judgment deadline for the consolidated cases became Thursday, June 30, 2005, representing the conclusion of the twenty (20) day constitutional election challenge timeframe.  Const., Art. VIII, § 7.   


� While not followed in the instant case, the presiding judge deems sua sponte joinder of election opponents by the Court to provide a greater degree of fairness to interested parties.  See Dennis M. Funmaker, Sr. v. HCN Election Bd. et al., CV 05-40 (HCN Tr. Ct., May 13, 2005) at 10-11.


�  The same issues would have arisen in the event that the plaintiffs filed a new cause of action within the Trial Court.


� The Supreme Court has recognized an inherent “responsibilit[y] to conduct a fair and impartial hearing on [an] election challenge.”  JoAnn Jones v. HCN Election Bd. et al., CV 95-05 (HCN S. Ct., Aug. 15, 1995) at 3.  The Supreme Court later explained the traditional precepts underlying the requirement of judicial fairness, identifying the “Ho-Chunk values in allowing everyone an opportunity to be heard[.]”  In the Interest of the Minor Child:  K.E.F., SU 97-03 (HCN S. Ct., Oct. 17, 1997) at 5.  The Supreme Court emphasized that “it is incumbent upon this system to provide Ho-Chunk members . . . with a forum where they will have, at the minimum, a court system where their voice [sic] will be allowed to be heard.”  Id. at 6 (emphasis added).


� Regarding findings of fact, the Supreme Court has required an appellant to “demonstrate[ ] clear error with respect to the factual findings of the trial court.”  Coalition for a Fair Gov’t II v. Chloris A. Lowe, Jr. et al., SU 96-02 (HCN S. Ct., July 1, 1996) at 8; but see Anna Rae Funmaker v. Kathryn Doornbos, SU 96-12 (HCN S. Ct., Mar. 25, 1997) at 1-2.
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