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  IN THE

HO-CHUNK NATION TRIAL COURT

	Kristin K. White Eagle,

             Plaintiff,

v.

Ho-Chunk Casino,

Ho-Chunk Nation,

             Defendants. 
	
	Case No.:  CV 04-97




ORDER

(Final Judgment)

INTRODUCTION


The Court must determine whether to uphold the plaintiff's termination for reasons associated with unexcused absences.  The plaintiff attempted to seek an approval of an Unpaid Leave of Absence in accordance with the Ho-Chunk Nation Personnel Policies and Procedures Manual (hereinafter Personnel Manual).  The plaintiff took leave before notification of a decision from the Department of Personnel because of her father-in-law’s urgent heart transplant operation and recovery period.  However, the defendants subsequently denied the plaintiff’s leave request, which conflicted with the plaintiff’s traditional obligations.  Consequently, the defendants terminated the plaintiff’s employment.  The Court, in an effort to acknowledge and accommodate tribal law and Ho-Chunk traditions and customs, finds the termination unreasonable.  Therefore, the Court overturns the termination and awards the plaintiff appropriate relief.
PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in its February 7, 2005 Order (Modification of Scheduling Order).  For purposes of this decision, the Court notes that it modified the Scheduling Order in order to accommodate the filing of an amended pleading.  Additionally, the Court informed the parties of the motion process, including the scheduling of a motion hearing.  The plaintiff timely submitted its Affidavit in Opposition to Defendants’ Motion for Summary Judgment and accompanying exhibits on February 22, 2005.  See HCN R. Civ. P. 19(B).
The Court convened the Pre-Trial Conference on March 2, 2005 at 2:00 p.m. CST.  The following parties appeared at the Pre-Trial Conference: Kristin K. White Eagle, plaintiff; Attorney Mark L. Goodman, plaintiff's counsel, and Ho-Chunk Nation Department of Justice Attorney Laura O’Flanagan, defendants’ counsel.  The Court entered a decision on the summary judgment motion from the bench, and incorporates such decision in this final judgment.

The Court convened the Trial on March 22, 2005 at 9:00 a.m. CST.  The following parties appeared at Trial:  Kristin K. White Eagle, plaintiff; Attorney Mark L. Goodman, plaintiff's counsel; Amy Kirby, Ho-Chunk Casino Table Games Manager and defendants’ designated representative; see Fed. R. Evid. 615, and Ho-Chunk Nation Department of Justice Attorney Laura O’Flanagan, defendants’ counsel.  The parties agreed to forego addressing the issue of what impact tradition and custom should have upon the personnel policies involved in this case in closing arguments, choosing instead to submit later written memoranda.  Trial (LPER at 40, Mar. 22, 2002, 01:24:12 CST).  The defendants filed a post-trial memorandum on April 14, 2005.  The plaintiff filed a post-trial memorandum and an attached letter on April 15, 2005.   Subsequently, the defendants submitted a letter objecting to the entrance of the plaintiff’s letter on the grounds that such written testimony amounts to ex parte communication between the Court and the plaintiff.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

PREAMBLE
We the People, pursuant to our inherent sovereignty, in order to form a more perfect government, secure our rights, advance the general welfare, safeguard our interests, sustain our culture, promote our traditions and perpetuate our existence, and secure the natural and self-evident right to govern ourselves, do ordain and establish this Constitution for the Ho-Chunk Nation.
Article V - Legislature
Sec. 2.

Powers of the Legislature. The Legislature shall have the power:
(a)
To make laws, including codes, ordinances, resolutions, and statutes.
(r)
To protect and foster Ho-Chunk religious freedom, culture, language, and traditions.
Article VII - Judiciary

Sec. 4. 

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary. The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

Sec. 5. 

Jurisdiction of the Judiciary.
(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party. Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court. This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation's sovereign immunity.
Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

FEDERAL RULES OF EVIDENCE

ARTICLE IV. Witnesses
Rule 615.  
Exclusion of Witnesses


At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion. This rule does not authorize exclusion of (1) a party who is a natural person, or (2) an officer or employee of a party which is not a natural person designated as its representative by its attorney, or (3) a person whose presence is shown by a party to be essential to the presentation of the party's cause, or (4) a person authorized by statute to be present.

HO-CHUNK NATION JUDICIARY ACT OF 1995

Forum for Traditional Dispute Resolution Sec. 11.
The Judiciary is hereby directed to seek the assistance of the elders of the Ho-Chunk Nation to establish a traditional forum to provide guidance and to assist the Judiciary whenever possible with the resolution of cases or controversies involving members. The Judiciary shall submit a written report to the Legislature on the formation of the Forum for tradition dispute resolution within six (6) months of the passage of this Act.
HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Feb. 19, 2003)

Chapter 1 - Equal Employment Opportunity

C.
Ho-Chunk Preference.







[pp. 3-4]

The HoChunk [sic] Nation exists to serve the needs of the HoChunk [sic] people.  As an employer, the Nation seeks to employ individuals who possess the skills, abilities, and background to meet the employment needs to the Nation.

As a sovereign Nation and a unique cultural group, the HoChunk [sic] Nation had determined that a highly desirable employment characteristic is a knowledge of the HoChunk [sic] culture that can be attained only by membership in the HoChunk [sic] Nation.  Further, the Nation recognizes a unique, shared culture of Native American Indians and had determines as a desirable employment characteristic, is status as a member of other Native American tribes.  At minimum, the Nation has determined that some knowledge of Native American culture is a desirable employment characteristic.

Chapter 5 - Hours, Meals, and Rest Periods

Attendance









[pp. 12-13]
Employees are expected and required to report to their designated work locations at the prescribed time and manner work activity is to commence.  Tardiness, unexcused absence, or failure to report as required may result in disciplinary action.  In the event an employee cannot report to work as scheduled, the employee must notify supervisory personnel at least one hour prior for Enterprises and within 15 minutes after the scheduled work shift for programs and administration.  In all cases of an employee’s absence or tardiness, the employee shall provide supervisory personnel with a valid reason for the absence and, if applicable, the probable duration of absence.  If circumstances render the absence duration speculative or unknown, the absent employee will be required to call supervisory personnel daily to report the status of the absence.

Excessive absenteeism, regardless of reason(s), which renders an employee insufficiently available for work will be evaluated on a case-by-case basis to determine the merits of corrective action or termination.

Unauthorized Absences







[p. 13]
An employee who is absent from his or her assigned work location or schedule without official leave/notice/approval from supervisory personnel for 2 consecutive days or 3 days in a year shall be considered absent without authorized leave.  In such cases, the Nation shall regard the job as abandoned and the employee automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances.

Chapter 8 - Benefits, Leaves, and Holidays

Unpaid Leave of Absence:







[p. 39]
Employees may be granted Leave of Absences status without pay, for the following reasons:

1.
Necessary absence due to illness, maternity, or other personal reasons which extends in time beyond available annual or sick leave.  Health benefits will continue for up to ninety (90) days.
Wąkšik Wošgą Leave Policy (Indian Ways):





[p. 44]
[Wahnkshick Whoash ga]

Section 1 – Proclamation








To promote participation and preserve the Nation’s culture, the Ho-Chunk Nation Legislature hereby provides the Wąkšik Wošgą Leave Policy.

Due to traditional responsibilities held by Ho-Chunk people, tribally enrolled Ho-Chunk Nation member employees may occasionally require leave from their place of employment when obligated, because of clan membership, to be a “worker” at a traditional or cultural event.
The Wąkšik Wošgą Leave Policy shall provide a means in which enrolled tribal member employees can practice religion, culture and tradition, when obligated to, without the threat of losing a job or losing pay.  This policy is only to be used for those families, clans and individuals who are required by tradition to perform for another clan during employment hours.

Section 3 – Eligibility









All enrolled Ho-Chunk tribal member employees are eligible for paid Wąkšik Wošgą Leave so long as the tribal member employee is a participant “worker” in a Defines [sic] Event Highlighted [sic] and summarized below.

Section 4 – Process








[pp. 44-45]
In order to receive paid Wąkšik Wošgą Leave, all eligible tribal member employees shall:

Notify their supervisor in writing on the first day of taking Wąkšik Wošgą Leave when it becomes necessary to attend the Defined Events highlighted in Section 5 of this policy;

Advise their supervisor of the reason for taking Wąkšik Wošgą Leave;

Advise their supervisor of the duration of the absence;

Supply their supervisor with a Wąkšik Leave Approval note, signed by their Clan Leader or Traditional court member; or other appropriate leader of the ceremony in order to be paid.

Section 6 – Limitations







[p. 46]
Abuse of this policy may result in denials from the Ho-Chunk Nation Traditional Court.  (RESOLUTION 02/27/01A)

Chapter 12 - Employment Conduct, Discipline, and Administrative Review

General Conduct of Employees






[p. 54]

An obligation rests with every employee of the HoChunk [sic] Nation to render honest, efficient, and courteous performance of duties.  Employees will therefore be responsible and held accountable for adhering to all Tribal policies, rules, directives, and procedures prescribed by the Nation through supervisory or management personnel.

A.
All employees have a duty to report, in writing, promptly and confidentially, any evidence of any improper practice of which they are aware.  As used here, the term "improper practice" means any illegal, fraudulent, dishonest, negligent, or otherwise unethical action arising in connection with Tribal operations or activities.

Discipline Policy








[pp. 56-57]

The intent of this policy is to openly communicate the Tribal standards of conduct, particularly conduct considered undesirable, to all employees as a means of avoiding their occurrence.  

The illustrations of unacceptable conduct cited below are to provide specific and exemplary reasons for initiating disciplinary action, and to alert employees to the more commonplace types of employment conduct violations.  No attempt has been made here to establish a complete list.  Should there arise instances of unacceptable conduct not included in the following list, the Nation may initiate disciplinary action in accordance with policies and procedures.

A.
Attendance








[p. 57]

1.
Improper or unauthorized use of paid leave.

2.
Excessive absenteeism, regardless of reason, the effect of which disrupts or diminishes operational effectiveness.

3.
Being absent without authorized leave, or repeated unauthorized late arrival or early departure from work.

Types of Discipline








[pp. 59]
Depending on the nature of the circumstance of an incident, discipline will normally be progressive and bear a reasonable relationship to the violation.  The types of discipline that may occur are as follows in a general order of increasing formality and seriousness: 

D.
Discharge for Misconduct






[p. 60]


Employees should be aware that their employment relationship with the Ho-Chunk Nation is based on the condition of mutual consent to continue the relationship between the employee and the Nation.  Therefore, the employee or Nation is free to terminate the employment relationship for misconduct, at any time.  Recommendations to discharge an employee are to be made to and authorized by the Department Director.

Examples of misconduct are violations of policies and procedures, absenteeism and tardiness, insubordination, use of intoxicants and drugs.

Initiating Discipline: Considerations and Notice





Supervisory and management personnel should be guided in their consideration of disciplinary matters by the following illustrative, but not exclusive, conditions.

· The degree of severity of the offense

· The number, nature, and circumstance of similar past offenses

· Employee’s length of service

· Provocation, if any, contributing to the offense

· Consistency of penalty application

· Equity and relationship of penalty to offense

Service of disciplinary notice will be deemed to have been made upon personal presentation, or by depositing the notice, postage prepaid, in the U.S. mail, addressed to the employee’s last know address on file.  
Hearing Levels for Enterprise:






[pp. 62-63]

4.
Terminations are to be grieved in sequence to:


Level 1
Supervisor and General/Facility Manager


Level 2
Executive Director


Level 3
Trial Court

The following Administrative Review Process is to be followed in seeking relief for all grievances.  The burden of proof is on the grievant to show that what he/she is claiming, actually happened.  All grievances will be courtesy copied to the Personnel Department promptly, by the grievant.  This proof may include documentation and witness statements.

1.
A grievance will be submitted directly to the immediate supervisor and the Personnel Department within five (5) calendar days of the disciplinary action by the grievant.  The supervisor will meet with the General/Facility Manager to discuss and investigate the grievance.  Together, the supervisor and the General/Facility Manager will document and sign the response within ten (10) calendar days of receipt.  The grievant will be notified of the response by certified mail with a courtesy copy sent to the Personnel Department.

2.
Within 5 days after the end of the previous deadline, and [sic] appeal may be filed in writing to the Executive Director or his/her designee.  The appeal may be submitted to level 2, if the grievant has not received a response to the grievance or has not reached an acceptable agreement in seeking to the grievance.  The Executive Director has fifteen days for initial review and response.  The response shall be sent to the appellant by certified mail with a courtesy copy sent to the Personnel Department.

3.
Within five (5) days after the end of the pervious deadline, an appeal may be filed in writing to the Trial Court.  The Trial Court had [sic] forty-five (45) days for review.  The grievant will receive a letter informing them of their preliminary hearing date, time and place.

In determining whether to hear an appeal, the Trial Court may review the merits of the case including; any pertinent information in the employee file; discussion with Executive Director as  to method of investigation conducted at that level; manner of grievance handling at prior steps.  After reviewing such matters, the Trial Court has a right to reach a decision or to take action without holding a hearing.  In such cases where the evidence does not support a hearing by the Trial Court, the Trial Court will notify the appellant of its decision.

Tribal Court Review:








[p. 63]
Judicial Review of any appealable claim may proceed to the HoChunk [sic] Nation Tribal Court after the Administrative Review Process contained in this Chapter has been exhausted.  The HoChunk [sic] Nation Rules of Civil Procedure shall govern any judicial review of an eligible administrative grievance shall file a civil action with the Trial Court within thirty (30) days of the final administrative grievance review decision.

Limited Waiver of Sovereign Immunity.





[p. 64]

The HoChunk [sic] Nation hereby expressly provides a limited waiver of sovereign immunity to the extent that the Court may award monetary damages for actual lost wages and benefits established by the employee in an amount not to exceed $10,000, subject to applicable taxation.  Any monetary award granted under this Chapter shall be paid out of the departmental budget from which the employee grieved.  In no event shall the Trial Court grant any monetary award compensating an employee for actual damages other than with respect to lost wages and benefits.  The Trial Court specifically shall not grant any monetary award against the Nation or its officials, officers, and employees acting within the scope of their authority on the basis of injury to reputation, defamation, or other similar invasion of privacy claim; nor shall the Trial Court grant any punitive or exemplary damages.

The Trial Court may grant equitable relief mandating that the HoChunk [sic] Nation prospectively follow its own laws, and as necessary to remedy any past violations of tribal law.  Other equitable remedies shall include, but not be limited to: an order of the Court to the Personnel Department to reassign or reinstate the employee, a removal of negative references from the personnel file, an award of bridged service credit, and a restoration of seniority.  Notwithstanding the remedial powers noted in the Resolution, the Court shall not grant any remedies that are inconsistent with the laws of the HoChunk [sic] Nation.  Nothing in this Limited Waiver or within the Personnel Policies and Procedures Manual shall be construed to grant a party any legal remedies other than those included in this section. (RESOLUTION 06/09/98A)
EMPLOYMENT RELATIONS ACTION OF 2004, 6 HCC § 5

Subsec. 7
Definitions.  Whenever the following terms are used in this Act, they shall have the meanings indicated.


i.  Comparable Wage.  A wage that is up to 15% of the current wage or previous wage, unless otherwise authorized in writing.  

Subsec. 35
Judicial Review.


a.  Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.

d. Relief.

(1)  This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation.

(2)  The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation’s laws.  Other equitable remedies shall only include:

(a)  an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee;

(b) the removal of negative references from the employee’s personnel file; 

(c) the award of bridged service credit; and

(d) the restoration of the employee’s seniority.

(3)  Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation.  Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 53.
Relief Available.

Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate.  The Court may only order such relief to the extent allowed by Ho-Chunk Nation enactments.  The Court may order any party to pay costs, including attorney's fees, filing fees, costs of service and discovery, jury and witness costs.  Findings of fact and conclusions of law shall be made by the Court in support of all final judgments.

Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The parties received proper notice of the March 22, 2005 Trial.

2.
The plaintiff, Kristin K. White Eagle, resides at S3062 Fox Hill Road, Baraboo, WI, 53913.  The plaintiff is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A002983.  The plaintiff was employed as a Table Games Pit Supervisor at Ho-Chunk Casino.
3.
 The defendant, Ho-Chunk Nation (hereinafter Nation or HCN), is a federally recognized Indian tribe with principal offices located on trust lands at the HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  The defendant, Ho-Chunk Casino, is a division within the Ho-Chunk Nation Department of Business, located on trust lands at S3214 Highway 12, Baraboo, WI, 53913.  See Dep't of Bus. Establishment & Org. Act of 2001, § 3(5)(c); http://www.ho-chunknation.com/government/executive/org_chart.htm (last visited June 27, 2005) (on file with Bus. Dep't).
4.
 At the time of the incidents giving rise to this litigation, Amy L. Kirby served as the plaintiff’s supervisor in her position as the Table Games Manager.  LPER at 27, 11:10:39 CDT.  
5.
At the time of the incidents giving rise to this litigation, Robert A. Mudd served as the Ho-Chunk Casino General Manager.  Def.’s Ex. C.
6.
Morgan White Eagle is the plaintiff’s father-in-law.  LPER at 5, 09:28:57 CDT.
7.
Morgan White Eagle articulated tradition and custom, stating that he has become the plaintiff’s father.  Id. at 21, 10:47:58 CDT.  Through marriage, the plaintiff became obligated to her husband’s clan, and joined the husband’s family as if a natural child.  Id. at 24, 10:55:23 CDT.  The defendants did not contradict this articulation of tradition and custom, thereby obviating the need of Traditional Court consultation.
8.
Morgan White Eagle is a tribal elder who received a heart transplant at UW Hospitals in Madison, Wisconsin, on August 10, 2004.  Am. Compl. at 2.
9.
UW Hospitals authorized Morgan White Eagle’s discharge on or about August 20, 2004, but under the condition that he remain at all times in the immediate area of UW Hospitals for a one (1) week period.  Id. at 1.
10.
The plaintiff temporarily resided in Madison, Wisconsin from August 10, 2004 through August 20, 2004, aiding her father-in-law during his heart transplant surgery and recovery.  LPER at 24, 10:56:25 CDT.
11.
On August 12, 2004, the plaintiff had a telephone conversation with Ms. Kirby, verbally requesting an unpaid Leave of Absence in order to take care of her father-in-law after his heart transplant.  Def.’s Ex. N.
12.
On August 12, 2004, Ms. Kirby informed the plaintiff to apply for a Leave of Absence in writing to General Manager Mudd.  Id.
13.
On August 16, 2004, at 5:37 a.m., the plaintiff called the General Manager and left a voicemail informing him about the Leave of Absence request.  Id.
14.
On August 16, 2004, at 6:42 a.m., the plaintiff called the General Manager and left a voicemail requesting a full three-month Leave of Absence, but also stating that she may not need the full three (3) months.  Id.  
15.
On August 17, 2004, at 6:46 a.m., the plaintiff called the General Manager, informing him that she did not intend to come to work because she planned on receiving training at UW Hospitals for administering her father-in-law’s prescriptions.  Id. 
16.
Only three (3) female members of the family received training on the dosages and details of Morgan White Eagle’s medications following his operation.  LPER at 26, 11:07:22 CDT.
17.
On August 18, 2004, at 8:55 a.m., the plaintiff called Ms. Kirby and left a voicemail asking for an update on the Leave of Absence request.  Def.’s Ex. N.
18.
On August 18, 2004, the General Manager sent a notification letter via certified mail and an e-mail letter to the plaintiff indicating that he denied her request for a Leave of Absence and that she needed to report back to work at 8:45 a.m. on Monday, August 23, 2004.  Am. Compl. at 2; Def.’s Ex. N.
19.
The General Manager denied the Leave of Absence request due to the “operational needs of the Table Games Department,” because of short-handed shifts.  Def.’s Ex. I.  

20.
On August 19, 2004, the plaintiff called Ms. Kirby and left a voicemail asking for an update on the Leave of Absence request.  Def.’s Ex. N.
21.
On August 19, 2004, Ms. Kirby returned the plaintiff’s call, but could not reach the plaintiff.  Id.
22.
On August 20, 2004, at 7:22 a.m., the plaintiff called Ms. Kirby and left a voicemail asking for an update on the Leave of Absence request.  Id.
23.
On August 20, 2004, the plaintiff had a telephone conversation with the General Manager.  Am. Compl. at 2.  In this conversation, the General Manager told the plaintiff that he denied her request for a leave of absence and that she should check her e-mail.  Id.
24.
According to records at Ho-Chunk Casino, Monday, August 23, 2004, was a scheduled day off for the plaintiff.  Def.’s Ex. M.
25.
On August 23, 2004, the plaintiff notified the General Manager prior to 8:45 a.m. that she needed to take Wąkšik Wošgą leave for that day.  Am. Compl. at 2.
26.
On August 24, 2004, at 7:54 a.m., the plaintiff called Ms. Kirby, leaving a voicemail to notify Ms. Kirby that she would be taking Wąkšik Wošgą leave for August 23rd and 24th.  Def.’s Ex. N.

27.
The plaintiff took approved Wąkšik Wošgą leave from August 24, 2004 through August 27, 2004.  Def.’s Ex. M.
28.
Tribal members may take Wąkšik Wošgą leave due to traditional responsibilities.  Pers. Manual, Ch. 6 at 44-45.  The process of requesting Wąkšik Wošgą includes: notifying a supervisor in writing on the first day of taking leave; advising a supervisor of the reason for taking leave; advising a supervisor of the duration of the absence; and supplying a supervisor with a Wąkšik Wošgą leave approval note, signed by their Clan Leader or Traditional Court member.  Id.
29.
The general practice of Ho-Chunk Casino Table Games Department regarding Wąkšik Wošgą leave is to automatically approve the time-off when employment obligations conflict with traditional obligations, as long as a supervisor receives prior notification.  LPER at 38, 12:03:11 CDT.
30.
On August 28, 2004, the plaintiff received a letter from Ms. Kirby and the General Manager terminating the plaintiff’s employment at Ho-Chunk Casino as a result of unauthorized absences from August 17, 2004 through August 20, 2004.  Am. Compl. at 3.  

31.
The termination letter is dated August 27, 2004.  Pl.’s Ex. B.
32.
The termination letter stated that the absences from August 17th through August 20th were unauthorized because the plaintiff took the time-off without obtaining the appropriate pre-approvals.  Def.’s Ex. J.
33.
The General Manager and Ms. Kirby concurred with the termination decision on these grounds.  LPER at 36, 11:57:36 CDT.
34.
The termination is entirely disassociated from the plaintiff’s history of seemingly excessive use of Wąkšik Wošgą leave.  Id. at 37, 11:57:51 CDT.

35.  
On September 1, 2004, the plaintiff filed a Level 1 grievance with her immediate supervisor, Ms. Kirby.  Def.’s Ex. B.
36.
On September 8, 2004, Ms. Kirby and the General Manager responded to the plaintiff’s Level 1 grievance and denied the requested relief.  Def.’s Ex. C.
37.
The Level 1 response is dated September 8, 2004 and General Manager Mudd signed on “9-10-04.”  Id.
38.
The plaintiff received the Level 1 response on September 13, 2004.  Am. Compl. at 3.

39.
On September 17, 2004, the plaintiff filed a Level 2 grievance with James T. Webster, former Executive Director of Business for the HCN Department of Business.   Def.’s Ex. D.
40.
On October 12, 2004, Mr. Webster responded to the plaintiff’s Level 2 grievance and denied the requested relief.  Def.’s Ex. E.
41.
The Level 2 response is dated October 12, 2004.  Id.
42.
The plaintiff received the Level 2 response on October 13, 2004.  Am. Compl. at 3.

43.
On October 18, 2004, the plaintiff filed a pro se Complaint.
44.
As of August 27, 2004, the plaintiff earned a wage of $29.09 per hour.  LPER at 5, 09:26:59 CDT.
45.
As of August 27, 2004, the plaintiff was an employee of Ho-Chunk Casino in excess of twelve (12) years.  Pl.’s Ex. 15; LPER at 17, 10:08:32 CDT.
46.
On December 12, 2004, the plaintiff began work in a permanent capacity as a Senior Auditor at De Jope Bingo & Entertainment, at a wage of $11.00 per hour.  Pl.’s Ex. 15.
47.
The plaintiff compared the wage she would have made but for the termination with her current wage, and determined that the amount of earnings lost totals $21,009.73.  Pl.’s Ex. 15; LPER at 16, 10:06:47 CDT.
DECISION

I.
Did the plaintiff properly exhaust the Administrative Review Process section, thereby satisfying the terms of the limited waiver of sovereign immunity?

The HCN Supreme Court has broadly recognized that "[a]dherence to the Nation's Administrative Review Process is both the responsibility of the [employee and employer,]" but has never dictated the consequences of a failure by the employer.  Sandra Sliwicki v. Ho-Chunk Nation:  Rainbow Casino et al., SU 96-15 (HCN S. Ct., June 20, 1997) at 4.  The Court permits a plaintiff to liberally satisfy the grievance requirements when the employer's actions render the grievant incapable of strictly adhering to the express terms of the limited waiver of sovereign immunity.  See Const., Art. XII, § 1; see also Kenneth L. Twin v. Douglas Greengrass, Executive Dir. of Admin., CV 03-88 (HCN Tr. Ct., May 24, 2004) at 14-19.  The Court condones substantial compliance with the limited waiver on this basis.

In the case at bar, the employer generated the termination letter on August 27, 2004, and the plaintiff recounts receiving this disciplinary notice on August 28, 2004.
  The plaintiff submitted a timely Level 1 grievance on September 1, 2004, filing such document within five (5) days of the disciplinary action.  Pers. Manual, Ch. 12 at 63.  The employer drafted the Level 1 response on September 8, 2004, although General Manager Mudd did not afix his signature until September 10, 2004.  A respondent must "document and sign the response within ten (10) calendar days or receiv[ing]" the Level 1 grievance.  Id.  The plaintiff received the Level 1 response on September 13, 2004, providing her "five days . . . to appeal in writing to the Executive Director."  Id.  Consequently, the plaintiff received the Level 1 response two (2) days after the presumed September 11, 2004 deadline.  

The plaintiff submitted a timely Level 2 grievance on September 17, 2004.  The employer dated the Level 2 response on October 12, 2004, missing the "fifteen day[ ] . . . initial review and response" deadline by ten (10) days.  Id.  The plaintiff received the Level 2 response the following day on October 13, 2004.  She subsequently filed her initial pleading on October 18, 2004, "within thirty (30) days of the final administrative grievance review decision."  Id.     
Therefore, the Court holds that the plaintiff has properly exhausted her administrative remedies, rendering her case or controversy ripe for judicial consideration.  See Const., Art. VII, § 5(a); see also Daniels v. Area Plan Comm'n, 306 F.3d 445, 452 (7th Cir. 2002) (equating exhaustion requirement with ripeness).  "[T]he Court shall continue to liberally interpret the sections in favor of plaintiffs who have been denied a property right and have reasonably attempted to follow the grievance steps."  Marie WhiteEagle v. Ho-Chunk Nation et al., CV 01-52 (HCN Tr. Ct., Sept. 21, 2001) at 8 n.5.  The plaintiff deserves judicial consideration of the merits of her Complaint.

II.
Did the defendants improperly terminate the plaintiff after she requested an Unpaid Leave of Absence for the purpose of fulfilling traditional obligations, which derived from a constitutionally recognized source of law?

The plaintiff initiated this action to challenge her termination from her position as pit supervisor at Ho-Chunk Casino.  The defendants terminated the plaintiff solely because of unauthorized absences from August 17, 2004 through August 20, 2004.  The Personnel Manual states that for unauthorized absences, “the Nation shall regard the job as abandoned and the employee automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances.”  Pers. Manual Ch. 5 at 13 (emphasis added).  In this regard, the plaintiff requested an Unpaid Leave of Absence for the dates of August 17, 2004 through August 20, 2004, because she had an obligation to attend to her father-in-law during his recovery from heart transplant surgery.  The Nation may grant an Unpaid Leave of Absence for personal reasons.  Id. Ch. 8 at 39.   Similarly, the Nation may grant 
Wąkšik Wošgą leave to Tribal member employees due to traditional responsibilities.
  Id. at 44.  In this case, the plaintiff remained unsure of the approval status of her leave request, but took leave prior to notification of a decision.  The defendants subsequently denied the leave request on August 18, 2004, and ultimately terminated the plaintiff for the absences on August 17, 2004 through August 20, 2004.  The plaintiff remained unaware of the denial until August 20, 2004.    

The Personnel Manual states that, “[d]epending on the nature of circumstance [sic] of an incident, discipline will normally . . . bear a reasonable relationship to the violation.”  Id. Ch. 12 at 59.  The Court finds that the denial of the leave request was unreasonable due to the personal and extenuating circumstances of the plaintiff’s situation.  The plaintiff’s violation of employment obligations resulted from adherence to traditional obligations.  The termination does not bear a reasonable relationship to this violation.  The Court accordingly holds that the plaintiff's termination represents an improper and unreasonable action, and awards appropriate relief.  See HCN R. Civ. P. 53.  

The Court first addresses the denial of the leave of absence request.  The Court recognizes that the General Manager possesses the authority and discretion to approve or deny any employee request for a leave of absence.  The General Manager arguably maintains discretion to approve a leave request as submitted or for a shorter period of time.  Otherwise, an employee would needlessly resubmit a leave request for the appropriate timeframe designated in a  preceding  denial.   If the supervisor does not reveal his or her predilections,  then an employee 
must attempt to speculate about the length of time that would yield an approval.  Either scenario proves nonsensical when viewed against the circumstances of the instant case, which resulted in a termination.  
The plaintiff originally requested a leave of absence through Wednesday, August 18, 2004, but changed the time period to three (3) months in a subsequent request.  In his letter, the former General Manager denied the plaintiff’s request for a leave of absence because the Table Games Department was “short handed.”  Def.’s Ex. I.  The denial of the three-month leave request proved reasonable and not an abuse of the General Manager’s discretion.  However, the Court finds that the denial of leave for the days of August 17, 2004 through August 20, 2004, was unreasonable.  The plaintiff’s supervisor, Ms. Kirby, even admits that she would have approved of the leave through August 20, 2004.  LPER at 31, Mar. 22, 2005, 11:32:11 CDT.  Ms. Kirby deemed that sufficient justification existed for a three-day, but not a three-month, absence.  Id.  The plaintiff’s termination would not have occurred even with the most minimal accommodation by the defendant.
Second, the Court addresses the impact of tradition and custom.  In this case, the plaintiff’s employment obligations conflicted with her traditional obligations.  From August 17, 2004 through August 20, 2004, the plaintiff could not work because she needed to attend to the health needs of her father-in-law during the critical stages of recovery after a heart transplant operation.  According to Ho-Chunk tradition and custom, the plaintiff is Morgan White Eagle’s daughter, and therefore endowed with all of the privileges and obligations a daughter has towards her father.  The Personnel Manual does not incorporate this tradition into its leave policies.  The Constitution of the Ho-Chunk Nation (hereinafter Constitution) and laws clearly incorporate some Ho-Chunk traditions and customs.  However, the Court agrees with the plaintiff’s assertion that the HCN Legislature did not intend the Personnel Manual to incorporate all the customs and traditions of the Ho-Chunk Nation. 
  See Pl.’s Mem.
The Constitution is the Supreme Law of the Nation.  Const. Art. III, § 4.  The Nation’s government must sustain Ho-Chunk culture and promote its traditions.  Id., pmbl.  The HCN Legislature also possesses the power to “protect and foster Ho-Chunk religious freedom, culture, language, and traditions,” id., Art. V, § 2(r), and, the HCN Legislature has the power to “make laws, including codes, ordinances, resolutions, and statutes.”  Id. § 2(a).  Similarly, the Constitution grants this Court original jurisdiction over “all cases and controversies arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation.”  Id., Art. VII, § 5(a).  All of these constitutional provisions read together, apparently places laws and tradition and custom on equal footing.  Where there are conflicts between laws and tradition and custom, this Court must give equal weight to both, as laws supplement tradition and custom, and vice versa.  See generally, Hendrickson v. HCN Office of Tribal Enrollment, SU 02-06 (HCN S. Ct., Mar. 21, 2003).
Today, the Court does not hold that Ho-Chunk traditional and customary principles trump the laws enacted by the HCN Legislature.  Yet, the Court does find that tradition and custom have significant influence in the decision of this case.  The protection and fostering of Ho-Chunk culture is of utmost importance.  Therefore, the Court considers both sources of authority.  Where employment and traditional obligations are in conflict with each other, the Court will give equal consideration to laws and tradition and custom.  In this case,  the plaintiff violated her employment obligations in order to fulfill her traditional obligations, and the defendant consequently terminated the plaintiff.  The Court cannot sanction this unacceptable employment decision.
Based upon the forgoing, the Court directs the HCN Department of Treasury to deduct the amount of $10,000.00 from the HCN Department of Business, Ho-Chunk Casino, budget, and issue a check for such amount, subject to applicable taxation, to the plaintiff within a period of thirty (30) days.  The Court enters the maximum statutory amount as compensation for actual lost wages, recognizing that the plaintiff attempted to mitigate damages.
    See Employment Relations Act of 2004, 6 

HCC § 5.35(d)(1).  The Court further directs the HCN Department of Personnel to reinstate the plaintiff to a position with a  comparable  wage.   Id. § 5.7(i).   The  Personnel  Department  shall 
contact the plaintiff within a period of fourteen (14) days from the entry of this judgment to establish the timeline in relation to reinstatement.  Finally, the Court orders the Personnel Department to remove negative references from the plaintiff’s personnel file, award the plaintiff bridged service credit, and restore the plaintiff’s seniority.  Id. § 5.35(d)(2).
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.   The Appeal must comply with the Ho-Chunk Nation Rules of Appellate 
Procedure [hereinafter HCN R. App. P.], specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 14th day of July 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge
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� The Court does not consider the plaintiff’s letter as part of the official record for purposes of this decision.  The Court afforded the plaintiff ample opportunity to introduce her testimony at trial.





� The Personnel Manual allows the employer to serve a disciplinary notice either by personal presentation or regular mail, and does not afford a greater response period in the latter situation, i.e., from the date of receipt.  Pers. Manual, Ch. 12 at 60.  The Administrative Review Process for enterprise employees directs the grievance respondents to serve the responses by certified mail, but neglects to state whether the grievant's answer periods begin on either the noted date of the response, the date of the postage mark or the date of receipt.  Id. at 63.  The Court shall not interpret this deficiency to the detriment of an employee, especially given the obviously abbreviated grievance review timeframe.                                                                                                                                                                                                                                      


�  The HCN Legislature has defined the policies and procedures of Wąkšik Wošgą leave in the Personnel Manual.  Wąkšik Wošgą leave represents a traditional and customary concern where the Legislature has essentially occupied the field and has performed the necessary accommodations.  Id., Art. V, § 2(a).  In this scenario, the employee’s supervisor must attempt to perform the accommodation, and the end result may be rectified by the Court, if necessary.  In this case, the Court does not discuss the issue of the plaintiff’s seemingly excessive use of Wąkšik Wošgą leave because the defendants based the plaintiff’s termination solely on unauthorized absences, and not for an abuse of the Wąkšik Wošgą leave policy.


� This case is distinguishable from Ho-Chunk Nation v. B & K Builders, Inc. et al., CV 00-91 (HCN Tr. Ct., June 20, 2001).  In B & K Builders, the Court ruled that it lacked subject matter jurisdiction to establish substantive rights under tradition and custom because the Architectural Agreement contained an explicit provision establishing exclusivity governing potential disputes.  “This agreement represents the entire and integrated agreement between the Owner and Architect and supersedes all prior negotiations, representations or agreements, either written or oral.” Compl., CV 00-91, Sept. 20, 2000, Attach. 1, Agreement Between Owner and Architect at 5 (emphasis added).  The Personnel Manual includes no such clause.  Pers. Manual, Intro. at 2 (identifying policies as the "official directive[s]" between employer and employee).


� At an hourly wage of $11.00, with mitigation, the plaintiff sustained $10,000.00 of damages on or around November 20, 2004, twelve (12) days before the December 2, 2004 Scheduling Conference.  As a pit supervisor at Ho-Chunk Casino, the plaintiff’s weekly wage was $1,163.60.  Pl.’s Ex. 15.  As a senior auditor at De Jope Bingo & Entertainment, in addition to unemployment compensation, the plaintiff’s weekly wage was $329.00.  Id.  Every week up until December, the plaintiff sustained $834.60 of damages weekly.  Id.  


� The Court appreciates the assistance of Law Clerk Anfin Jaw in the preparation and drafting of this opinion.
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