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IN THE

HO-CHUNK NATION TRIAL COURT

	Kenneth Lee Twin,

             Plaintiff,

v.

Toni McDonald, Ho-Chunk Nation and Ho-Chunk Nation Department of Personnel,

             Defendants. 
	
	Case No.:  CV 04-27




ORDER

(Determination upon Remand)

INTRODUCTION


On March 21, 2005, the Supreme Court of the Ho-Chunk Nation (hereinafter Supreme Court) reversed and remanded a decision that this Court rendered in an employment action.  The Supreme Court instructed the Court to convene further proceedings, suggesting the scheduling of a pre-trial motion phase.  The Court entertained the defendants' Motion to Dismiss after affording the plaintiff the right to offer a response.  The following discussion covers the relevant legal issues necessary to properly render a decision on remand. 

PROCEDURAL HISTORY

The Supreme Court remanded the instant case for proceedings consistent with the appellate decision.  Kenneth L. Twin v. Toni McDonald et al., SU 04-10 (HCN S. Ct., Mar. 21, 2005) at 4.  The Clerk of Court informed the parties of the date, time and location of the subsequent Status Hearing.  The Court convened the Hearing on May 4, 2005 at 10:00 a.m. CDT.  The following parties appeared at the Status Hearing:  Kenneth L. Twin, plaintiff; Attorney Mark L. Goodman, plaintiff's counsel; and Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Michael P. Murphy, defendants' counsel.
On the same date, the defendants filed the Motion to Dismiss, including a legal memorandum.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 18.  Therefore, the Court incorporated a motion process timeline within its May 9, 2005 Amended Scheduling Order, which set forth the timelines and procedures to which the parties should adhere prior to trial.  Prior to convening the Motion Hearing, the plaintiff filed a timely response entitled, Reply to Defendants' Motion to Dismiss (hereinafter Plaintiff's Response).  Id., Rule 19(B).  The Court convened the Hearing on July 26, 2005 at 10:30 a.m. CDT.  The following parties appeared at the Motion Hearing:  Kenneth L. Twin, plaintiff; Attorney Mark L. Goodman, plaintiff's counsel; and DOJ Attorney Michael P. Murphy, defendants' counsel.  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Jan. 22, 2004)

Ch. 8 - Benefits, Leaves, and Holidays

Ho-Chunk Nation's Family Medical Leave:





[p. 41]

The Executive Branch of the Ho-Chunk Nation shall administer the Nation's unpaid leave policy which will afford employees up to 12 weeks of unpaid, job protected leave to "eligible" employees for certain family and medical reasons.  Employees are eligible if they have:

●
worked for the Nation for at least 12 months, which can included a sum of separate periods of employment; AND

●
have worked at least 1,250 hours for the Nation during the 12 months prior to the start of the FML.

All employees, not participat[ing] in Short Term Disability o[r] Work[ers'] [C]ompensation programs, must utilize all accumulated sick leave prior to using unpaid leave during Family Medical Leave.  FML will run concurrent with Short Term Disability, Work[ers'] Compensation, and 90-day leave of absence, provided the reason for the absence is due to a qualifying serious illness or injury.  An employee's seniority will not be discounted for the period an employee is on FML.  An employee on FML will have their initial, performance, or annual evaluation postponed by the number of day[s] the employee is on FML.  An employee who fails to report promptly for work at the expiration of the requested FML, will be considered to have voluntarily resigned.  (RESOLUTION 10/14/99C)
Ch. 12 - Employment Conduct, Discipline, and Administrative Review

Matters Covered by Administrative Review System




[p. 61]

Eligible employees who have complaints, problems, concerns, or disputes with another employee, the nature of which causes a direct adverse effect upon the aggrieved employee, may initiate an administrative review according to established procedures.  Such matters must have to do with:


1.
specific working conditions.


2.
safety


3.
unfair treatment


4.
disciplinary actions except verbal reprimands


5.
compensation


6.
involuntary termination


7.
job classification


8.
reassignment


9.
any form of alleged discrimination


10.
a claimed violation, misinterpretation, or inequitable application of these policies and procedures

Hearing Levels of Non-gaming

Probationary or Limited Term Employees may not grieve on any matters.

1.
Verbal warnings may not be grieved, but employees may add written response to their personnel file.

2.
Performance Evaluations and written reprimands are to be grieved in sequence to:



1.
Supervisor



2.
Executive Director



3.
Appropriate Department Administrator


3.
Suspensions are grieved in sequence to:



1.
Supervisor



2.
Executive Director



3.
Appropriate Department Administrator


4.
Terminations in sequence to:



1.
Supervisor



2.
Department Head



3.
Appropriate Department Administrator



4.
Tribal Court

Administrative Review Process for Non-gaming
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The burden of proof is on the grievant to show that what he/she is claiming, actually happened.  All levels of reprimands shall be forwarded to the Personnel Department promptly.  Grievances shall be forwarded to the Personnel Department promptly by the grievant.  This proof may include documentation and witnesses.

1.
Grieve in writing to the Supervisor and the Personnel Department within five (5) working days of the action.  The Supervisor has an affirmative duty to try and resolve the problem.  The Supervisor has five (5) days to respond to the grievance.  She/He must meet with the person and document the decision.

2.
If there is no relief or response within five (5) days after the end of the time period of the first step, grieve in writing, on the required form, to the department director or enterprise manager and the Personnel Department.  The manager or director has an affirmative duty to try and resolve the problem, and has ten (10) days to respond.  If the grievance cannot be resolved, go to step 3.  Manager will talk with involved people and document the decision.

3.
Within ten (10) days of decision or notice of decision at level 2, appeal in writing to the appropriate Administrator and Personnel Department.  The appropriate Administrator has fifteen (15) days for initial review and response.  Administrator will investigate, document & inform Grievant.

4.
Within ten (10) days of decision or notice [of] the decision at level 3, appeal in writing to the Personnel Review Commission.  The fourth step is the only appeal step.  The Personnel Review Commission has forty-five (45) days for review and response.

In determining whether to hear an appeal, the Personnel Review Commission may review the merits of the case including:  any pertinent information in the employee file; discussion with appropriate Administrator as to method of investigation conducted at that level; manner of grievance handling at prior steps.  After reviewing such matters, the Committee has a right to make a determination without holding a hearing.  In such cases where the evidence does not support a hearing by the Personnel Review Commission, the Personnel Review Commission will notify the Appellant of its decision.
Tribal Court Review:
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Judicial Review of any appealable claim may proceed to the HoChunk [sic] Nation Tribal Court after the Administrative Review Process contained in this Chapter has been exhausted.  The HoChunk [sic] Nation Rules of Civil Procedure shall govern any judicial review of an eligible administrative grievance shall [sic] file a civil action with the Trial Court within thirty (30) days of the final administrative grievance review decision.

Limited Waiver of Sovereign Immunity:





[p. 64]

The HoChunk [sic] Nation hereby expressly provides a limited waiver of sovereign immunity to the extent that the Court may award monetary damages for actual lost wages and benefits established by the employee in an amount not to exceed $10,000, subject to applicable taxation.  Any monetary award granted under this Chapter shall be paid out of the departmental budget from which the employee grieved.  In no event shall the Trial Court grant any monetary award compensating an employee for actual damages other than with respect to lost wages and benefits.  The Trial Court specifically shall not grant any monetary award against the Nation or its officials, officers, and employees acting within the scope of their authority on the basis of injury to reputation, defamation, or other similar invasion of privacy claim; nor shall the Trial Court grant any punitive or exemplary damages.

The Trial Court may grant equitable relief mandating that the HoChunk [sic] Nation prospectively follow its own laws, and as necessary to remedy any past violations of tribal law.  Other equitable remedies shall include, but not be limited to:  an order of the Court to the Personnel Department to reassign or reinstate the employee, a removal of negative references from the personnel file, an award of bridged service credit, and a restoration of seniority.  Notwithstanding the remedial powers noted in the Resolution, the Court shall not grant any remedies that are inconsistent with the laws of the HoChunk [sic] Nation.  Nothing in this Limited Waiver or within the Personnel Policies and Procedures Manual shall be construed to grant a party any legal remedies other than those included in the section.  (RESOLUTION 06/09/98A)

Ch. 14 - Definitions
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Appropriate Administrator:  The person that the department director reports to.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 3.

Complaints.

General.  A civil action begins by filing a written Complaint with the clerk of court and paying the appropriate fees.  The Complaint shall contain short, plain statements of the grounds upon which the Court's jurisdiction depends; the facts and circumstances giving rise to the action; and a demand for any and all relief that the party is seeking.  Relief should include, but is not limited to the dollar amount that the party is requesting.  The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the Complainant may be contacted.  The Complaint shall be signed by the filing party or his/her counsel, if any.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.
FEDERAL RULES OF EVIDENCE

Art. IV - Relevancy and Its Limits

Rule 401.
Definition of "Relevant Evidence".


"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.
FINDINGS OF FACT

1.
The Court incorporates by reference the Findings of Fact enumerated in the November 12, 2004 Order (Granting Defendants' Motion for Summary Judgment).

2.
Although allowing the case to proceed to the filing of a motion to dismiss, the Court has uncovered no other relevant facts beyond those already known at the summary judgment stage.
  See Fed. R. Evid. 401 (defining "relevant evidence.")  Regardless, the Court will set forth a few obvious deductions from and/or restatements of the previous findings.

a.
First, the parties do not dispute that the plaintiff's twelve-week Family Medical Leave ("FML") expired, thereby setting into motion the events at issue in this lawsuit.
  

b.
Second, the December 16, 2003 approval letter informed the plaintiff that his FML would expire on March 3, 2004.  Therefore, the FML period began on December 10, 2003, as also indicated in the approval letter.  Compl., Attach. 1.



1a.
A twelve-week time period is comprised of eighty-four (84) days.  December 10, 2003 to March 3, 2004 is eighty-four (84) days.


c.
Third, the plaintiff did not allege that he filed any administrative grievances within the initial pleading.  The plaintiff later responded in the negative to an interrogatory that inquired whether he had filed any administrative grievances.  Mem. in Supp. of Mot. for Summ. J. at 8.  
1a.
In his rebuttal of the defendants' summary judgment argument, the plaintiff countered with the following assertion:  "[w]e read the Policies & Procedures Manual . . . differently than the defendants do, and we think that the Manual needs to be very specific as to what the administrative review system covers and what it doesn't cover."  Pre-Trial Conference/Mot. Hr'g (LPER, Nov. 8, 2004, 01:47:03 CST).  The plaintiff continued by stating that "[t]here's no cross-reference between Chapter 8 and Chapter 12, and there's nothing that says that a voluntary resignation under FML is something that needs to be grieved."  Id., 01:47:28 CST.  

1b.
Consequently, on the basis of the plaintiff's consistent argument that "the Manual provides no administrative review," id., 01:52:32 CST, the Court found that the plaintiff failed to file "any formal grievances in accordance with the Administrative Review Process."  Order (Granting Defs.' Mot. for Summ. J.) at 20.
3.
The following findings of fact evidence changes in legal strategy and assertions from the summary judgment phase to the motion to dismiss phase, but do not prove directly relevant to the exhaustion of administrative remedies issue.

a.
While continuing to contest the applicability of the Administrative Review Process, the plaintiff now argues that "[b]ecause of Twin's high-level position as MIS director, and because his employment was terminated by McDonald as Executive Director of Personnel, counsel's March 19th, letter to her is the equivalent of a Level 3 grievance."  Pl.'s Resp. at 4; see also Kenneth L. Twin v. Douglas Greengrass, Executive Dir. of Admin., CV 03-88 (HCN Tr. Ct., May 24, 2004) at 10-11, 19-20 (standing for the proposition that an employee may bypass an administrative grievance level based upon his or her position in the employment hierarchy).



1a.
The plaintiff neglects to explain how the March 19, 2003 correspondence can constitute a Level 3 grievance when not directed to the Office of the President, the appropriate Administrator of the Executive Director of the Administration Department.  Pers. Manual, Chs. 12 at 62, 14 at 68; see also Twin, CV 03-88 at 10-11.  Furthermore, if construed as a Level 2 grievance, then the plaintiff does not explain why he did not direct the correspondence to the Administration Department Executive Director.  Id.  The plaintiff does argue that the Personnel Director should logically receive the grievance, but the Personnel Manual requires this duplicate service to occur in every instance.  Pers. Manual, Ch. 12 at 61-62.   


1b.
The Court did not earlier provide the foregoing facts and rudimentary analysis because the plaintiff conceded that he did not file any administrative grievances.  Supra p. 9.
b.
Previously, the plaintiff recognized that "[t]he Personnel Policies say that if you don't come back to work when your FML is over, you're considered . . . to have voluntarily resigned, and [h]e d[id]n't dispute that that's what it says."  LPER, 01:58:26 CST.  The plaintiff clearly stated:  "[w]e're not saying they misinterpreted their own policy."  Id., 01:59:00 CST.  Rather, the plaintiff contended that he could not comply with the directives of the Personnel Department due to late receipt of the early-March correspondences,
 and, regardless, he believed that he obtained protected status because he filed for Short Term Disability while on FML.   Id., 02:01:22 CST.
c.
The plaintiff presently contends that "[n]either the HCN Personnel Manual nor the written approval of Twin's Family Medical Leave gave him any advance notice that he would be deemed to have voluntarily resigned if he failed to report to work on March 4, 2004."  Pl.'s Resp. at 6.  


1a.
The plaintiff attempts to find ambiguity in the FML policy since it fails to adequately explain what is meant by "report[ing] promptly for work at the expiration of" one's "job protected leave."  Id. at 6-8 (citing Pers. Manual, Ch. 8 at 41).

1b.
The plaintiff also questions the imposed duration of FML as if March 3, 2004, constituted a completely arbitrary deadline.  Pl.'s Resp. at 6; see also supra p. 8. 
DECISION

The Court reasserts its earlier analysis without restating the same.  Order (Granting Defs.' Mot. for Summ. J.) at 20-22.  The Supreme Court determined that such an analysis proved either premature or inappropriate, but did not clearly articulate a reason for this determination.  That being said, the Supreme Court did declare that this Court performed no inquiry "as to whether there was a genuine issue as to material fact," and also did not "provide a thorough explanation as to why the motion was granted as a summary judgment matter."  Decision, SU 04-10 at 3.

The Supreme Court noted that this Court could have properly adjudged the issue of exhaustion of administrative remedies "IF the Appellee [sic] had filed a Motion to Dismiss," but "the motion was not about dismissal, rather, it sought a summary judgment."  Id. at 4 (emphasis in original).  The Supreme Court proceeded to set forth no rationale explaining why this distinction makes any difference.  Instead, the Supreme Court simply noted that "[t]he case should have proceeded on the merits or until a motion for dismissal of the action on the basis that the Appellant lacked standing to proceed for failure to fulfill the administrative process was filed."
  Id. 

On October 22, 2004, the defendants filed its Motion for Summary Judgment, and sought a final decision "in their favor dismissing the Complaint on the basis of either, or both, arguments offered [t]herein."  Mem. in Supp. of Mot. for Summ. J. at 12.  One such argument concerned the alleged failure of the plaintiff to exhaust his available administrative remedies.  Id. at 5-8.  The parties clearly understood that an adverse ruling to the plaintiff would result in a final disposition of the case.  Nothing in HCN R. Civ. P. 55 prevents such an outcome, and foreign courts commonly utilize summary judgment to address an alleged failure to exhaust administrative remedies.  See, e.g., Constantino v. TRW, Inc., 13 F.3d 969, 974 (6th Cir. 1994); see also Mem. in Supp. of Mot. to Dismiss at 2-3.

Regarding the other Supreme Court criticism, this Court prefaced its Findings of Fact section with the following statement:  "[p]ertaining to the questions involved in this decision, the Court finds that 'no genuine issue as to material fact' exists, thereby rendering those matters capable of resolution through summary judgment."  Order (Granting Defs.' Mot. for Summ. J.) at 15 (quoting HCN R. Civ. P. 55).  The pertinent question involved whether the plaintiff exhausted his administrative remedies, and the Court found that he filed no formal administrative grievances based upon the assertions of the plaintiff.  The Court makes the identical finding above.
  
Consequently, the Court fails to understand how it neglected to analyze whether a genuine issue of material fact existed with regards to the issue of exhaustion.  The plaintiff presented an argument that conceded the absence of any filed administrative grievances.  One cannot seriously contend that he or she has exhausted administrative remedies without ever utilizing the available process, but this has not prevented the plaintiff from recently making such a claim.  


The issue remains as to whether a voluntarily resigning employee can even grieve his or her own unilateral action, and, if so, what act triggers the beginning of the first grievance timeline.  The Personnel Manual imposes no responsibility upon the employer to alert an employee at or near the end of FML of the impending loss of job protected leave.  The Court will not erect this responsibility without any basis in law for doing so, especially since the employer already notified the plaintiff of the concluding date of FML and the Personnel Manual clearly sets forth the ramification of not promptly returning to work.  Yet, even if the Court allowed the plaintiff the widest latitude in demonstrating the initiation of administrative review, the fact remains that the plaintiff did not properly file a minimum of two (2) administrative grievances to his department director and the Office of the President.


Any exception to the exhaustion rule must be granted by the Supreme Court.  This Court grants the defendants' request for dismissal on the same grounds as its earlier grant of summary judgment.  Litigants commonly utilize both dispositive motions to dispose of cases, and the Court hopes that summary judgment remains a useful tool despite its recent narrowing by the Supreme Court.  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 25th day of August 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 










� The Supreme Court adopted the Federal Rules of Evidence for usage in all tribal judicial proceedings.  In re Adoption of Fed. R. Evid. (HCN S. Ct., June 5, 1999).


� The Court takes this opportunity to correct an error within the previous judgment caused by a drafting revision to the decision.  The explanatory paragraph that preceded the findings of fact indicated that "Findings of Fact 14, 16-17 . . . [are] phrased in terms of allegations."  Order (Granting Defs.' Mot. for Summ. J.) at 15.  The paragraph should have instead referenced Findings of Fact 15, 17-18.    


� The Supreme Court seemingly questioned whether the plaintiff's March 19, 2004 correspondence to the defendant, former Executive Director of the Ho-Chunk Nation Department of Personnel (hereinafter Personnel Department) Toni McDonald, in care of DOJ Attorney Michael P. Murphy, constituted an administrative grievance.  Decision, SU 04-10 at 4 n.1.  As earlier established, the plaintiff formerly served "as the Director of Management & Information Services, a division within the Ho-Chunk Nation Department of Administration [hereinafter Administration Department]."  Order (Granting Defs.' Mot. for Summ. J.) at 15.  To erase any ambiguity, to the extent it ever existed, the Executive Director of the Personnel Department did not simultaneously serve as the Executive Director of the Administration Department during the timeframe in question.  


� A FML approval "afford[s] employees up to 12 weeks of unpaid, job protected leave[,]" and "[a]n employee who fails to report promptly for work at the expiration of the requested FML, will be considered to have voluntarily resigned."  Ho-Chunk Nation Personnel Policies & Procedures Manual (hereinafter Personnel Manual), Ch. 8 at 41.  





� Former Executive Director McDonald informed the plaintiff that the Ho-Chunk Nation processed his voluntary resignation, in part, upon the advance notice contained within the December 16, 2003 FML approval letter.  Compl., Attach. 6.


� The Court reiterates its reasoned conclusion that ripeness, and not standing, is implicated when addressing an exhaustion of administrative remedies defense.  Kenneth L. Twin v. Douglas Greengrass, Executive Dir. of Admin., CV 03-88 (HCN Tr. Ct., Oct. 7, 2004) at 11.  The traditional standing inquiry is comprised of three (3) elements:  "a plaintiff must '"show that he[/she] personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the defendant," and that the injury "fairly can be traced to the challenged action" and "is likely to be redressed by a favorable decision[.]"'"  Clarence Pettibone v. HCN Legislature et al., CV 01-84 (HCN Tr. Ct., May 15, 2002) at 10 (citations omitted).  However, the Supreme Court perhaps recently announced a different analytical approach to determining standing.  In a suit contesting a Ho-Chunk Nation General Council action, the Supreme Court held "that the [litigants] ha[d] standing to bring a challenge against alleged infringements of their rights as participants of the General Council."  Timothy G. Whiteagle et al. v. Alvin Cloud, Chairman of the Gen. Council of Oct. 11, 2003, in his official capacity, et al., SU 04-06 (HCN S. Ct., Jan. 3, 2005) at 10.  Yet, despite this holding, the Supreme Court continued to inquire whether the plaintiffs had suffered an injury.  Id. at 10-13.  The Court cannot understand how an individual possesses standing to file an initial pleading asserting alleged harm, but then lose standing if the harm is deemed hypothetical or conjectural.  In fact, the plaintiffs never possessed standing to maintain suit, and anyone, member or non-member, could have filed the suit if he or she fulfilled the procedural requisites for doing so.  See HCN R. Civ. P. 3.  Neither the Whiteagle plaintiffs nor similarly situated individuals have any claim to presumptive standing in the Ho-Chunk Nation Judiciary.  Regardless, a plaintiff may clearly satisfy each element of the traditional standing inquiry, but fall victim to a defense of failure to exhaust.   


� "Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment.  Factual disputes that are irrelevant or unnecessary will not be counted."  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  A trial judge is not required to make findings of fact at the summary judgment stage, but the Court will often announce any undisputed facts within its summary judgment rulings to assist the parties and the reviewing court.  Id. at 250.
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