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IN THE

HO-CHUNK NATION TRIAL COURT

	Clariss Falcon,
             Plaintiff,

v.

HCN Office of Tribal Enrollment,

             Defendant. 
	
	Case No.:  CV 04-66



ORDER

(Final Judgment)

INTRODUCTION


The Court must determine whether to enter an order for the purpose of facilitating the DNA testing of an incarcerated tribal member.  The Court denies the plaintiff's request for relief on several constitutional grounds.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The plaintiff, Clariss J. Falcon, initiated the current action by filing a Complaint with the Court on July 8, 2004.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint on July 9, 2004, and served the documents upon the defendant’s representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ),
 by personal service as permitted by HCN R. Civ. P. 5(C)(1).  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  

The defendant, Ho-Chunk Nation Office of Tribal Enrollment (hereinafter Enrollment Office), by and through DOJ Attorney Laura O'Flanagan, timely filed its Answer on July 19, 2004.  The defendant expressed no objection to the Complaint provided that the plaintiff submit further evidence.  The defendant requested that the Court suspend scheduling a fact-finding hearing.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 7.

Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 5.
Rules and Procedures.


d.
All matters shall be tried in accordance with the Ho-Chunk Nation Rules of Procedures and the Ho-Chunk Rules of Evidence which shall be written and published by the Supreme Court and made available to the public.

TRIBAL ENROLLMENT AND MEMBERSHIP ACT OF 1995

Sec. 6.

Application for Enrollment.

(a)
The burden of applying for enrollment and meeting the established requirements for Membership shall be upon the person seeking to be enrolled, or such person's sponsor.

(b)
If a person is a minor, deceased, incompetent, or otherwise lacks the capacity to file an application, an application may be sponsored on that person's behalf by a parent or legal guardian, next of kin, spouse.

Sec. 7.

Grounds for Disapproval of an Application.

(a)
An application shall be disapproved if:


1.
The applicant is less than one-fourth (1/4) Ho-Chunk blood; or

Sec. 12.
Appeals.

(a)
Any member, applicant or sponsor shall have the opportunity to appeal any action of the Office to the Committee on Tribal Enrollment.  Such appeal shall be filed within sixty (60) days after the date on which the Tribal Enrollment Office publishes and posts notice of its final determination.  The Committee shall within ten (10) days review and revise any finding of fact or conclusion of law within the scope of the appeal.  The Committee's determination shall be deemed final for the purposes of judicial review.

(b)
Any person or sponsor shall have the opportunity to appeal any final determination of the Committee to the Tribal Court.  Such appeal shall be filed within one-hundred and eighty (180) days after the date the Committee issues its final determination, if such an appeal is made by a sponsor, the Court's determination shall not preclude the applicant upon becoming available or attaining capacity from filing a subsequent appeal.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 3.

Complaints.

General.  A civil action begins by filing a written Complaint with the clerk of court and paying the appropriate fees.  The Complaint shall contain short, plain statements of the grounds upon which the Court's jurisdiction depends; the facts and circumstances giving rise to the action; and a demand for any and all relief that the party is seeking.  Relief should include, but is not limited to the dollar amount that the party is requesting.  The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the Complainant may be contacted.  The Complaint shall be signed by the filing party or his/her counsel, if any.

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

 (C) Methods of Service of Process.

(1) Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

Rule 24.
Substituting, Intervening and Joining Parties.

If a party becomes incompetent or transfers his/her interest or separates from some official capacity, another party may be substituted as justice requires.  A party with an interest in an action may intervene and be treated in all respects as a named party to the action.  To the greatest extent possible, all persons with an interest will be joined in an action if relief cannot be accorded among the current parties without that person, or the absent person's ability to protect their interests is impeded unless they are a party.  Failure to join a party over whom the Court has no jurisdiction will not require dismissal of an action unless it would be impossible to reach a just result without the absent party.  The Court will determine only the rights or liabilities of those who are a party to the action, or eligible for relief as part of a class certified under Rule 9.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

Rule 83.
Effective Date.

These rules will take effect on the first Court work day after the date these rules are adopted by the Supreme Court of the Ho-Chunk Nation.  They will govern all proceedings brought on or after that date.  They will govern all proceedings pending on that date unless, in the discretion of the Trial Court, their application would not be feasible or would work injustice to the parties in the proceeding.  In that event, the Trial Court shall devise proceedings as are necessary for a full, fair and expeditious resolution of the proceeding.
FINDINGS OF FACT

1.
The plaintiff, Clariss J. Falcon, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A003867, and resides at 1204 West 19th Street, Lawrence, KS 66044.
2.
The defendant, Enrollment Office, is a division within the Ho-Chunk Nation Department of Heritage Preservation located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  See Dep't of Heritage Pres. Establishment & Org. Act of 2001, 1 HCC § 6.5c; http://www.ho-chunknation.com/ government/executive/org_chart.htm (last visited Sept. 9, 2005) (on file with Heritage Pres.).

3.
The plaintiff requested that the Court enter an order requiring the putative father of the plaintiff's minor child(ren), one José E. Ortiz, to undergo DNA testing for tribal enrollment purposes.  The plaintiff did not indicate within the initial pleading whether Mr. Ortiz consented to the testing.  Also, the plaintiff did not indicate the basis for the Court's exercise of subject matter jurisdiction.
4.
José E. Ortiz is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A003275, and was formerly incarcerated in the Jackson County Correctional Institution ("JCCI") located at N6550 Haipek Road, Black River Falls, WI 54615.  JCCI allegedly required a court order before allowing an inmate to undergo DNA testing.
5.
According to the Wisconsin Department of Corrections, José E. Ortiz is no longer incarcerated within the State of Wisconsin correctional system.
DECISION

The Constitution of the Ho-Chunk Nation imparts authority to the Ho-Chunk Nation Supreme Court "to establish written rules for the Judiciary."  Const., Art. VII, § 7(b).  Consequently, the Supreme Court adopted the HCN R. Civ. P. to "govern all proceedings."  HCN R. Civ. P. 83; see also HCN Judiciary Establishment & Org. Act, 1 HCC § 1.5d.  A plaintiff's initial pleading must conform to the requirements set forth in the applicable procedural rule.  One such requirement is a "short, plain statement[ ] of the grounds upon which the Court's jurisdiction depends."  HCN R. Civ. P. 3.
Oftentimes, the jurisdictional basis for the cause of action is readily apparent within the initial pleading, and the Court will proceed to address the merits of the case.  Furthermore, the Court has a long-standing practice of liberally construing the legal filings of pro se litigants.  See, e.g., Karen Raines v. Ho-Chunk Nation, CV 99-32 (HCN Tr. Ct., Aug. 4, 1999) at 10-11.  Yet, if the Court cannot discern the jurisdictional underpinnings of a case, then the Court must dismiss the cause of action.  See, e.g., Donna Kowalkowski v. Ho-Chunk Nation et al., CV 01-56 (HCN Tr. Ct., Nov. 18, 2002) at 7-8.

In the instant case, the initial pleading is entirely void of any reference, explicit or implicit, to the grounds for subject matter jurisdiction.  See Const., Art. VII, § 5(b) (requiring that a case or controversy derive from either a constitutional, statutory or customary source).  The Court has only entertained similar requests when the putative parent expressed his or her consent to testing.  HCN CFS v. Enrollment Office, CV 04-35 (HCN Tr. Ct., May 11, 2004) at 8 n.3.  In that event, the Court could permissibly serve as an instrumentality to enforce an agreement recognized as binding under tradition and custom.  See, e.g., Sandra Orozco v. Natividad Orozco, CV 04-69 (HCN Tr. Ct., Aug. 24, 2004).  The plaintiff has not pled the existence of such an agreement, and, therefore, the Court must deny relief due to lack of subject matter jurisdiction.

The Court could have possibly exercised jurisdiction over the matter pursuant to the Tribal Enrollment & Membership Act of 1995 (hereinafter Membership Act), § 12(a-b).  The plaintiff, however, has failed to plead exhaustion of administrative remedies, i.e., receipt of final determinations by the Enrollment Office and Committee on Tribal Enrollment.  The Court accordingly finds an absence of justiciability on the grounds that the matter was not ripe for judicial consideration.  See, e.g., Kenneth L. Twin v. Douglas Greengrass, Executive Dir. of Admin., CV 03-88 (HCN Tr. Ct., Oct. 7, 2004) at 11.  In other words, the plaintiff filed her suit too early since the Court may only review final administrative action under the Membership Act.
Alternatively, even if the Court could have exercised jurisdiction under either tradition or custom or the Membership Act, the plaintiff still does not present a justiciable case or controversy because José E. Ortiz is no longer incarcerated.  The case has been rendered moot due, in part, to its prolonged inactive status while assigned to former Chief Judge William H. Bossman.  The Court "avoid[s] entertaining claims of which any potential resolution could not affect the rights of the current litigants."  Chloris Lowe, Jr. et al. v. HCN Legislature Members Elliot Garvin et al., CV 00-104 (HCN Tr. Ct., Nov. 3, 2000) at 11-12 (citing DeFunis v. Odegaard, 416 U.S. 312, 316 (1974)). 
BASED UPON THE FOREGOING, the Court hereby denies the plaintiff's request for relief.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 9th day of September 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Todd R. Matha

Chief Trial Court Judge 
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� The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).


� The presiding judge extends his sincerest apologies to the parties for the failure of the Court to enter a more timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E).  Former Chief Judge William H. Bossman failed in this regard by not issuing a judgment prior to the expiration of his legislative appointment on July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation, Art. VII, § 6(a)).        





� Additionally, the Court may "determine only the rights or liabilities of those who are a party to the action," and the plaintiff's designation of parties resulted in the Court not providing José E. Ortiz with any notice of the instant suit, which essentially seeks to compel or coerce the actions of an unnamed party.  HCN R. Civ. P. 24. 





P:\CV 04-66 Order (Final J.)

    Page 6 of 9

_1119423101.doc
[image: image3.png]0LOY-¥E7-008 10 7ZLT-+8T (STL)
ST9PS IM ‘ST JoAR] Yoe[g
0L X0g "0'd &)

S
SR
<t|

=




[image: image2.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]





[image: image1.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]








