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IN THE 

HO-CHUNK NATION TRIAL COURT

	Gloria J. Visintin,
            Plaintiff,

v.

Robert Pulley 

Ho-Chunk Housing

Rental Management

            Defendant.
	
	Case No.:  CV 05-79



ORDER

(Denial of Emergency Order)

On September 13th, 2005, the petitioner, Gloria J. Visintin, filed a Motion for Expedited Consideration on a Motion for an Emergency Order under Ho-Chunk Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 60.  The petitioner filed a Certificate of Service showing that copies of the Motion(s) were served upon the defendant.   There has been no response from the defendant.  The Court denies The Motion for an Emergency Order. 

APPLICABLE LAW

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 19.
Filing and Responding to Motions.
(A) Filing.  Motions may be filed by a party with any pleading or at any time after their first pleading has been filed. A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion.  Motions for Extension of Time and More Definite Statement may be filed before the initial pleading.

(B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing. If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed. The party filing the Motion must file any Reply within three (3) calendar days.

(C) Motions for Expedited Consideration. Any Motion which requires action within five (5) calendar days shall be accompanied by a Motion for Expedited Consideration. The Motion for Expedited Consideration shall state the reasons why the Accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C) Motion to Modify.  After the time period in which to file a Motion to Amend or a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party’s attention that, if true, could have the effect of altering or modifying the judgment. Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.  

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 60.
Emergency Order, Temporary Restraining Order and Ex parte Temporary Restraining Order.
(A) Emergency Order.  The Court may enter an Emergency Order without a hearing if it appears from the Complaint, affidavits and sworn testimony that irreparable harm will result without the Order.  The Order will expire in thirty (30) calendar days unless extended by the Court for good cause.  A hearing on the matters contained in the Order will be held prior to its expiration.  The removal of a child from its residence by the Department of Social Services or equivalent agency and the imminent destruction of records or property essential to the case are examples of matters which may require an Emergency Order.
Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court. The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal. All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1. That the petitioner, Gloria Visintin, is an enrolled member of the Ho-Chunk Nation 
with a Tribal Identification No. #439A0003116.

2. That the petitioner names as defendant(s) Robert Pulley, Ho-Chunk Housing and
Rental Property Management.
3. That the petitioner has not set forth the necessary facts to sustain the named 
defendants as defendants in this action.

4. That the petitioner requests the Court to issue an Emergency Order to stop the 
execution of an order to vacate a housing unit.

5. The Court finds that the relief requested does not meet the ‘irreparable harm” 
standard as mandated by the Code.

DECISION

The petitioner herein has asserted that she cannot meet the directives as issued by the Ho-
Chunk Housing Rental Property Management regarding the extension decision they reached on July 15th, 2005.  There appears, from the filings, to be confusion regarding proper notification of the petitioner by Ho-Chunk Housing, i.e. the correct mailing address of the petitioner.  Irregardless, the petitioner has not only received the information, she has filed additional requests and appeals.  The petitioner has failed to meet her burden as defined by Rule 60.  Property will not be destroyed, evidence will not be destroyed and children will not be removed from her home. The remedy requested does not meet the irreparable harm standard.   If the plaintiff fails to meet the extended deadline to vacate the residence, then the Ho-Chunk Housing Rental Property Management may file removal actions in this court.  The Court finds that the plaintiff has not met the burden and the Motion as filed is denied.

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b) (1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 19th day of September, 2005 by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.

Honorable Tina F. Gouty-Yellow
Associate Trial Court Judge
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