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IN THE

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Housing Authority,
             Plaintiff,

v.

Ronald D. Martin,

             Defendant. 
	
	Case No.:  CV 03-36



ORDER

(Denial of Temporary Injunction)

INTRODUCTION


The Court must determine whether to extend the temporary restraining order (hereinafter TRO).  The Court denies the plaintiff's request for a temporary injunction due to the failure of the Court to effect service of process.  Additionally, unfortunate judicial inaction may have rendered the cause of action moot.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The plaintiff, Ho-Chunk Housing Authority, by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Leslie Parker Cohan, initiated the current action by filing Plaintiff's Petition for Temporary Restraining Order and Temporary Injunction (hereinafter Petition) and Complaint in Support of Plaintiff's Petition for Temporary Restraining Order and Temporary Injunction (hereinafter Complaint)  with the Court on May 1, 2003.
  In response, the Court entered its May 5, 2003 Temporary Restraining Order, which, by its terms, extended for a period of thirty (30) calendar days.  See HCN R. Civ. P. 60(A) (providing an alternative mechanism to the Public Nuisance Act of 2000 (hereinafter Public Nuisance Act), 3 HCC § 2.19a(1) for granting a TRO).  The TRO also provided notification of an Injunction Hearing, but the Court only delivered the decision to the plaintiff.  TRO at 2.
Subsequently, the plaintiff filed the May 8, 2003 Amended Complaint, purporting to perform service upon the defendant, Ronald D. Martin, by mailing the pleading to the residence that the TRO excluded him from as of May 5, 2003.  The Court convened the Injunction Hearing on May 30, 2003 at 1:30 p.m. CDT.  The following party appeared at the Hearing:  DOJ Attorney Leslie Parker Cohan, plaintiff's counsel.  The defendant failed to make an appearance, leading the presiding judicial officer, former Chief Judge William H. Bossman, to question the sufficiency of service of process.
  Inj. Hr'g (LPER at 1, May 30, 2003, 01:42:56 CDT).
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 7.

Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 5.
Rules and Procedures.


d.
All matters shall be tried in accordance with the Ho-Chunk Nation Rules of Procedures and the Ho-Chunk Rules of Evidence which shall be written and published by the Supreme Court and made available to the public.

PUBLIC NUISANCE ACT OF 2000, 3 HCC § 2
Sec. 8.

Nuisance Abatement.

a.
If a nuisance exists, the Ho-Chunk Nation Attorney General or any person may maintain an action in Tribal Court in the name of the Ho-Chunk Nation to abate the nuisance and to perpetually enjoin every person guilty thereof from continuing, maintaining or permitting the nuisance as provided by this Act.


c.
Abatement may result from:



(1)
Court-imposed injunction.  If the existence of the nuisance is shown in the action to the satisfaction of the Court, either by verified complaint or affidavit, the Court may issue a temporary injunction to abate and prevent the continuance or recurrence of the nuisance, including the issuance of an order requiring the closure of property.


(b)
Permanent injunctions enjoin the responsible party from perpetrating the public nuisance.

Sec. 19.
Temporary Restraining Order (TRO).


a.
An application for a TRO shall include:



(1)
Notice to the adverse party; or, the TRO may be granted without written or oral notice to the adverse party only, if the facts show evidence that immediate and irreparable injury, loss, or damage will result before the adverse party can be heard in opposition to the TRO and the applicant certifies to the Court the efforts, if any, which have been made to give notice and reasons supporting the claim that notice should not be given.


b.
The TRO shall expire within ten (10) days of issuance unless the Court extends for an additional ten (10) days for good cause.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(G) Time Limit for Service of Process.  A Complaint must be served and proof of service filed with the Court within one hundred and twenty (120) calendar days of filing, or it will be considered dismissed without prejudice by the Court with notice provided to the filer.  Upon order of the Court for good cause shown, a sixty (60) calendar day extension may be ordered in the event that the Court exercises due diligence in unsuccessfully providing service of process.

Rule 18.
Types of Motions. 

Motions are requests directed to the Court and must be in writing except for those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.
Rule 19.
Filing and Responding to Motions.

(C) Motions for Expedited Consideration.  Any Motion which requires action within five (5) calendar days shall be accompanied by a Motion for Expedited Consideration.  The Motion for Expedited Consideration shall state the reasons why the accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 60.
Emergency Order, Temporary Restraining Order and Ex Parte Temporary Restraining Order.

(A) Emergency Order.  The Court may enter an Emergency Order without a hearing if it appears from the Complaint, affidavits and sworn testimony that irreparable harm will result without the Order.  The Order will expire in thirty (30) calendar days unless extended by the Court for good cause.  A hearing on the matters contained in the Order will be held prior to its expiration.  The removal of a child from its residence by the Department of Social Services or equivalent agency and the imminent destruction of records or property essential to the case are examples of matters which may require an Emergency Order.
Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

Rule 83.
Effective Date.

These rules will take effect on the first Court work day after the date these rules are adopted by the Supreme Court of the Ho-Chunk Nation.  They will govern all proceedings brought on or after that date.  They will govern all proceedings pending on that date unless, in the discretion of the Trial Court, their application would not be feasible or would work injustice to the parties in the proceeding.  In that event, the Trial Court shall devise proceedings as are necessary for a full, fair and expeditious resolution of the proceeding.

FINDINGS OF FACT

1.
On May 5, 2003, the Court possessed authority to issue the TRO without affording notice and a hearing to the defendant, Ronald D. Martin.  See Public Nuisance Act, § 2.19a(1); see also HCN R. Civ. P. 60(A).
2.
The Court needed to serve the defendant with Summons pertaining to the cause of action within 120 days of the filing of the May 1, 2003 Complaint.  HCN R. Civ. P. 5(A, G).
3.
As of August 29, 2003, the Court had not effected service of process upon the defendant, and the Court failed to order any timeframe extension for good cause.  Id., Rule 5(G).
4.
On December 2, 2005, the plaintiff, Ho-Chunk Housing Authority, confirmed that the defendant has not resided in any rental unit for a period of time in excess of at least one (1) year.
DECISION

The Constitution of the Ho-Chunk Nation (hereinafter Constitution) imparts authority to the Ho-Chunk Nation Supreme Court "to establish written rules for the Judiciary."  Const., Art. VII, § 7(b).  Consequently, the Supreme Court adopted the HCN R. Civ. P. to "govern all proceedings."  HCN R. Civ. P. 83; see also HCN Judiciary Establishment & Org. Act, 1 HCC § 1.5d.  As with all cases, the Court must facilitate service of a Summons upon a named defendant.  In the absence of such service, the Court lacks personal jurisdiction over the party and may not enter orders against the individual, with the noted exception discussed herein.  

The Court cannot offer an explanation for its failure to perform service through one of the authorized methods for doing so.  The former presiding judge could have easily directed administrative staff to exhaust other avenues.  Regardless, the Court must dismiss the cause of action without prejudice as required by the applicable rule.  HCN R. Civ. P. 5(G).    
Additionally, prior to reviewing the merits of any action, the Court performs several fundamental inquiries.  Relevant to the instant case, "the Court must determine whether the matter is justiciable, i.e., whether the pleadings present a case or controversy."  Daniel W. Green v. Real Estate Manager, Home Ownership Program, in his official capacity, CV 00-108 (HCN Tr. Ct., Dec. 31, 2002) at 10 (citing Constitution of the Ho-Chunk Nation, Art. VII, § 5(a)).  The principle of mootness lies within the concept of justiciability, and essentially concerns the issue of timeliness.  The case may have been rendered moot due, in large part, to its prolonged inactive status while assigned to former Chief Judge William H. Bossman.  The Court "avoid[s] entertaining claims of which any potential resolution could not affect the rights of the current litigants."  Chloris Lowe, Jr. et al. v. HCN Legislature Members Elliot Garvin et al., CV 00-104 (HCN Tr. Ct., Nov. 3, 2000) at 11-12 (citing DeFunis v. Odegaard, 416 U.S. 312, 316 (1974)). 
BASED UPON THE FOREGOING, the Court hereby denies the plaintiff's request for relief, i.e., the granting of a temporary or permanent injunction.  See Public Nuisance Act, § 2.8a, c(1)(b).  The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 6th day of December 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
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� The Court construed the Petition as a motion filed in conjunction with the initial pleading, thereby enabling the plaintiff to properly seek expedited consideration of the Petition by means of the May 1, 2003 Plaintiff's Motion for Expedited Consideration.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rules 18, 19(C).  


� The presiding judge extends his sincerest apologies to the parties for the failure of the Court to enter a more timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E).  Former Chief Judge William H. Bossman utterly failed in this regard by not issuing a judgment prior to the expiration of his legislative appointment on July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation, Art. VII, § 6(a)).        
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