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IN THE

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Housing Authority,
             Plaintiff,

v.

Brenda Anhalt,

             Defendant. 
	
	Case No.:  CV 02-118



ORDER

(Denial of Motion)

INTRODUCTION


The Court must determine whether to stay the issuance of a writ of restitution in a housing eviction action.  The defendant requested a hardship hearing within thirty (30) days after the issuance of the writ of restitution.  The Court denies the defendant's request for relief on constitutional grounds.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in its April 27, 2004 Eviction Order (Restitution and Relief), which the Court entered simultaneously with the Order (Writ of Restitution).  On May 10, 2004, the defendant, Brenda Anhalt, filed a request for a hardship hearing pursuant to the Eviction Ordinance of the Ho-Chunk Nation (hereinafter Eviction Ordinance), § 5.03.
  The Court did nothing in response to this request. 
  See, e.g., HCN Hous. Auth. v. Autumn White, SU 00-03 (HCN S. Ct., Feb. 4, 2000) (requiring the convening of a hardship hearing upon request).
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

EVICTION ORDINANCE OF THE HO-CHUNK NATION

Sec. 5.03
Stay of Writ of Restitution.

At the time of the decision order, upon application of the defendant with notice to the plaintiff, the court may, in cases where it determines hardship to exist, stay the issuance of the writ by a period of thirty (30) days from the date of the decision order.

(a)
Any such stay shall be conditioned upon the defendant paying all rent or other charges due including court, moving, and storage costs upon such terms and at such times as the court directs.

(b)
The court may further require the defendant, as a condition of such stay, to give a bond in such amount and with such sureties as the court directs, conditional upon the defendant’s faithful performance of the conditions of the stay.  Upon the failure of the defendant to perform any of the conditions of the stay, the plaintiff may file an affidavit executed by the plaintiff or his or her attorney, stating the facts of such default, and a writ of restitution may be ordered. 

HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 18.
Types of Motions. 

Motions are requests directed to the Court and must be in writing except for those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1.
The Court incorporates by reference the Findings of Fact enumerated in a previous decision.  Eviction Order (Restitution & Relief), CV 02-118 (HCN Tr. Ct., Apr. 27, 2004) at 6.
2.
On December 2, 2005, the plaintiff, Ho-Chunk Housing Authority, confirmed that the defendant has not resided in her rental unit for a period of time in excess of at least one (1) year.
DECISION

Prior to reviewing the merits of any action, the Court performs several fundamental inquiries.  Relevant to the instant case, "the Court must determine whether the matter is justiciable, i.e., whether the pleadings present a case or controversy."  Daniel W. Green v. Real Estate Manager, Home Ownership Program, in his official capacity, CV 00-108 (HCN Tr. Ct., Dec. 31, 2002) at 10 (citing Constitution of the Ho-Chunk Nation, Art. VII, § 5(a)).  The principle of mootness lies within the concept of justiciability, and essentially concerns the issue of timeliness.  The case has been rendered moot due, in large part, to its prolonged inactive status while assigned to former Chief Judge William H. Bossman.  The Court "avoid[s] entertaining claims of which any potential resolution could not affect the rights of the current litigants."  Chloris Lowe, Jr. et al. v. HCN Legislature Members Elliot Garvin et al., CV 00-104 (HCN Tr. Ct., Nov. 3, 2000) at 11-12 (citing DeFunis v. Odegaard, 416 U.S. 312, 316 (1974)). 
THEREFORE, the Court hereby denies the defendant's motion due to the absence of a justiciable case or controversy, and informs the parties of its intent to close the file in the event the parties decline to submit written objections within ten (10) days of the issuance of this decision.  The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 6th day of December 2005, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
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� The Court considers  the request a motion within an ongoing case.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 18.  


� The presiding judge extends his sincerest apologies to the parties for the failure of the Court to enter a more timely decision in this matter.  Each trial judge maintains a duty to "dispose promptly of the business of the court."  HCN Rules of Judicial Ethics, § 4-1(E).  Former Chief Judge William H. Bossman utterly failed in this regard by not issuing a judgment prior to the expiration of his legislative appointment on July 1, 2005.  In the interests of justice, the Court informs the parties of the availability of seeking mandamus relief from the Ho-Chunk Nation Supreme Court in order to compel action of a trial level judge.  See In re:  Casimir T. Ostrowski, SU 05-01 (HCN S. Ct., Feb. 21, 2005) (citing Constitution of the Ho-Chunk Nation, Art. VII, § 6(a)).        
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