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IN THE 

HO-CHUNK NATION TRIAL COURT

	Fran Kernes, 

             Plaintiff,

v.

George Lewis, President in his official and individual capacity, Toni McDonald, Personnel Director in her official and individual capacity, and the Ho-Chunk Nation,

             Defendants.


	
	Case No.:  CV 05-08




ORDER

(Final Judgment)

INTRODUCTION


The Court must determine whether to reverse the defendant’s denial of a four percent merit increase from an unscheduled discretionary performance evaluation.  The Court, however, concurs with the defendants' interpretation of the Ho-Chunk Nation Personnel Policies and 

Procedures Manual. The Court holds the plaintiff's legal arguments unpersuasive.  The analysis of the Court follows below.

PROCEDURAL HISTORY

The plaintiff, Fran Kernes, initiated the current action by filing a Complaint with the Court on January 21, 2005.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint on January 24, 2005, and delivered the documents by personal service to the defendants' representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ).
  The Summons informed the defendants of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendants that a Default Judgment could result from failure to file within the prescribed time period.  

The defendants, by and through Attorney Mark Goodman, timely filed their Answer on February 11, 2005.  The Court reacted by mailing Notice(s) of Hearing to the parties, informing them of the date, time and location of the Scheduling Conference.  The Court adjourned the Scheduling Conference on February 25, 2005 upon the request of both parties.  The Court convened the Scheduling Conference on March 21, 2005 at 10:00 a.m. CST.  The following parties appeared at the Conference:  Fran Kernes, plaintiff; and DOJ Attorney Mark Goodman, defendants' counsel.  The Court entered the Scheduling Order on March 21, 2005, setting forth the timelines and procedures to which the parties should adhere prior to trial.

On June 3, 2005, the defendants filed a Motion to Dismiss and the plaintiff filed a Notice of Motion and Response on June 10, 2005.  The parties joined in a Stipulation and Motion to Rescheduled Trial Date on July 15, 2005.  The Court issued an Order to Reschedule Trial Date on July 22, 2005.  The defendant filed an Amended Motion to Dismiss on August 4, 2005 with the plaintiff filing a Notice and Motion for Summary Judgment on August 5, 2005 along with a Notice and Motion in Opposition to Defendants Amended Motion to Dismissal. The defendant filed a Response to Plaintiffs Motion for Summary Judgment on August 12, 2005.  The parties filed a Stipulation of Facts on September 30, 2005.
The Court convened Trial on October 12, 2005 at 9:00 a.m. CST.  The following parties 
appeared at the Trial:  Fran Kernes, plaintiff; Attorney Mark Goodman, defendants' counsel, George Lewis, President, Toni McDonald, Personal Director and defendants.  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Art. XII - Sovereign Immunity

Sec. 2.

Suit Against Officials and Employees.  Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.  
DEPARTMENT OF BUSINESS ESTABLISHMENT AND ORGANIZATION ACT OF 2001, 1 HCC § 3

HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Jan. 22, 2004)
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General Purposes
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These policies are issued as the official directive of the obligations of the HoChunk [sic] Nation and the employees to each other and to the public.  They are to ensure consistent personnel practices designed to utilize to [sic] the human resources of the Nation in the achievement of the desired goals and objectives.

Ch. 9 – Performance Evaluation and Promotion
Performance Policy and Standards
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It is the policy of the HoChunk Nation that regular reports be made as to the competence, efficiency, adaptation, conduct, merit, and other job related performance conditions of its employees.  In order to accomplish a meaningful performance evaluation system upon which the Nation can continuously monitor the effectiveness of its operations, it will be the responsibility of the Personnel Director to determine performance standards, methods, and procedures, and to assume overall responsibility of all supervisory and management personnel to provide reasonable training of employees; to assign, direct, control, and review the work of subordinate employees; to make efforts to assist employees in correcting deficiencies;’ and to evaluate employees objectively for their performance during the evaluation period.
Annual Performance Evaluations
Each employee will receive an annual performance evaluation on the anniversary date of the current position held. 

Supervisors shall complete an annual evaluation for each employee up to 10 days prior to the employees annual review date. In turn, the evaluation will be discussed with the employee on or before his/her review date.

An employee who has not received an annual evaluation within 30 days after his/her scheduled annual review date shall be granted a 4% merit pay increase, not to surpass the maximum rate of his/her pay rate, if the following criterion have been met:

1.
The employee has had no disciplinary action placed in his/her personnel file since the 

previous evaluation due date;

2. The employee’s previous evaluation met the criteria for a merit increase.  If the employee has not received an evaluation since working for the Nation, assuming the employment has been continuous, it will automatically be assumed that the employee has met the evaluation criteria to receive a merit increase;
3. The employee is not currently on a temporary reassignment, any type of leave of absence, layoff or other event that would affect the employee’s annual review date;

4. The Nation has not imposed any temporary across-the-board payroll restrictions that would suspend merit increases for all employees.

If the criterion is met, paperwork will be generated, singed and processed by the Personnel 
Department granting the employee a pay increase effective the date that the employee’s annual review was due.  However, the supervisor will still be responsible for completing an evaluation for the employee.  The result of the late evaluation will have no bearing on the automatic increase than the employee had already received.

Any supervisor who fails to prepare and provide the employee with an evaluation within one month on the annual review date shall have his/her personnel file duly noted of this infraction by the Personnel Department.  Upon the second and each subsequent infraction, the supervisor shall be subject to disciplinary action through his/her immediate supervisor, and will be denied a merit increase at the supervisor’s next evaluation for failure to complete required job tasks.  (RESOLUTION 03/07/01)

Discretionary Performance Evaluations
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When, in the opinion of supervisory or management personnel, there arises a marked change in the performance of an employee, an unscheduled performance evaluation can be completed in the same manner as an annual review.
Tribal Court Review:
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Judicial Review of any appealable claim may proceed to the HoChunk [sic] Nation Tribal Court after the Administrative Review Process contained in this Chapter has been exhausted.  The HoChunk [sic] Nation Rules of Civil Procedure shall govern any judicial review of an eligible administrative grievance shall [sic] file a civil action with the Trial Court within thirty (30) days of the final administrative grievance review decision.

Limited Waiver of Sovereign Immunity:
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The HoChunk [sic] Nation hereby expressly provides a limited waiver of sovereign immunity to the extent that the Court may award monetary damages for actual lost wages and benefits established by the employee in an amount not to exceed $10,000, subject to applicable taxation.  Any monetary award granted under this Chapter shall be paid out of the departmental budget from which the employee grieved.  In no event shall the Trial Court grant any monetary award compensating an employee for actual damages other than with respect to lost wages and benefits.  The Trial Court specifically shall not grant any monetary award against the Nation or its officials, officers, and employees acting within the scope of their authority on the basis of injury to reputation, defamation, or other similar invasion of privacy claim; nor shall the Trial Court grant any punitive or exemplary damages.

The Trial Court may grant equitable relief mandating that the HoChunk [sic] Nation prospectively follow its own laws, and as necessary to remedy any past violations of tribal law.  Other equitable remedies shall include, but not be limited to:  an order of the Court to the Personnel Department to reassign or reinstate the employee, a removal of negative references from the personnel file, an award of bridged service credit, and a restoration of seniority.  Notwithstanding the remedial powers noted in the Resolution, the Court shall not grant any remedies that are inconsistent with the laws of the HoChunk [sic] Nation.  Nothing in this Limited Waiver or within the Personnel Policies and Procedures Manual shall be construed to grant a party any legal remedies other than those included in the section.  (RESOLUTION 06/09/98A)

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 55.
Summary Judgment.

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The parties stipulated to the following facts on September 30, 2005 by a written instrument.

a.
The plaintiff, Fran Kernes, at all times material and relevant, was employed by the HCN Dept. of Justice as a Paralegal II.
b.
Kernes’ then supervisor, former HCN Attorney General Rebecca Weise (“Weise”), conducted an unscheduled Discretionary Evaluation of Kernes’ job performance.
c.
As a result of this Discretionary Evaluation signed on July 14, 2004, Weise recommended that Kernes be granted a four percent merit increase from $18.00 / hr to $18.72 / hr retroactive to June 24, 2004.

d.
The HCN Dept. of Personnel did not implement the four percent merit increase recommended by this unscheduled evaluation.

e.
Kernes then submitted a Level 1 grievance to Weise on or about December 22, 2004.

f.
In responding to Kernes’ Level 1 grievance, Weise indicated her response could be considered a response as to Levels 1 and 2 because Weise was Kernes’ immediate supervisor as well as the executive director of Kernes’ department.
g.
In this combined response also dated December 22, 2004, Weise recommended that Kernes be given the increase Weise previously recommended.

h.
On or about December 27, 2004, Kernes then submitted a Level 3 grievance to Lewis in his capacity as President of the Ho-Chunk Nation.

i.
Lewis did to respond to Kernes’ Level 3 grievance.

j.
On January 21, 2005, Kernes filed a complaint with the HCN Trial Court, alleging 
she was entitled to receive the four percent merit increase recommend by Weise, contending that “an unscheduled evaluation can be completed in the same manner as an annual review.”

k.
In answering this complaint, Lewis and McDonald alleged Kernes’ complaint failed to sate a claim upon which relief may be granted by the trial court.

2.
Unscheduled / Discretionary performance evaluations do not include merit increases.
DECISION

The Court holds that the plaintiff's claims lack merit.  The Court agrees with the appropriateness of the personal director creating policy and procedure through written memorandum which provides direction to supervisors for the purpose of clarification and actual practice to provide consistent and fair treatment of all employees   The Court comes to this conclusion by a clear reading of the specific section of the Ho-Chunk Nation Personnel Policies and Procedures Manual, Chapter 9, Performance Evaluation and Promotion, Performance Policy and Standards which states in part:

…it will be the responsibility of the Personnel Director to determine performance standards, methods, and procedures, and to assume overall responsibility of all supervisory and management personnel to provide reasonable training of employees….

In the case at hand, a prior Personnel Director has determined and set methods and standards to meet the dual goals of the Tribe by drafting a memo on July 10, 2000.  This memo clearly provides that re-evaluations which include Discretionary Performance Evaluations, do not provide for merit increases.  In other words, in the event a supervisor wants to complete an evaluation in addition to the mandated annual review, the employee will not be eligible for an increase in wages.  

In this case, it is apparent from both the documentary evidence as well as the testimony of the 
witnesses, that it was the intent of the plaintiffs’ supervisor to do just that, to complete an unscheduled performance evaluation / a discretionary performance evaluation for the sole purpose of providing a wage increase to the plaintiff.  The Nation proved that it is not the practice of the Nation to allow for merit increases at any time but during the annual performance evaluation.  The plaintiff was unable to prove that it was either the practice or a written procedure that the Nation had allowed a merit increase for an unscheduled / discretionary review since 2000.  The Court accordingly denies the plaintiff any and all relief in connection with her Complaint.  

The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 28th day of December 2005, Nunc pro tunc October 12th, 2005 by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Tina F. Gouty-Yellow

Associate Trial Court Judge 









�The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).
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