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IN THE 

HO-CHUNK NATION TRIAL COURT

	Peter J. Nuetzel,

             Petitioner,

v.

HCN Enrollment Committee,

             Respondent. 
	
	Case No.:  CV 13-01



ORDER

(Final Judgment)

INTRODUCTION

The Court must determine whether to uphold the findings and recommendations of the Ho-Chunk Nation Committee on Tribal Enrollment (hereinafter Enrollment Committee or Committee).  Upon review of the administrative record, the submitted briefs and oral arguments, the Court concludes the Committee’s decision was not arbitrary, capricious, or unreasonable. The analysis of the Court follows below.
PROCEDURAL HISTORY


The petitioner, Peter J. Nuetzel, initiated the current action by filing a Complaint with the Court on January 22, 2013.  He initially attempted to appeal the decision of the Enrollment Committee through a letter written to the Court on December 27, 2012.  However, the Court sent the petitioner a denial letter on January 3, 2013 for a failure to submit the filing fee and submission of an insufficient pleading.  As per the Clerk of Court’s direction, the petitioner then filed a proper Complaint on January 22, 2013.  The respondent filed an Answer on February 6, 2013.  The petitioner responded to the Answer on February 25, 2013, in which he explained that he did not intend to file a complaint against the Enrollment Committee and instead meant to appeal the decision of the Enrollment Committee to deny his enrollment with the Ho-Chunk Nation.  To clarify the nature of this action, the Court convened a Status Hearing on May 14, 2013.  At the Status Hearing, the Court determined to recognize the petitioner’s filed Complaint as a Petition for Administrative Review.  Status Hr’g (LPER, May 14, 2013, 10:14:12 a.m. CDT).  This clarification clearly changed the respondent’s Answer; accordingly the Court gave the respondent until June 28, 2013 to file a Response Brief and an Administrative Record. Id. at 10:16:44 a.m. CDT; 10:18:53 a.m. CDT.  
The respondent filed an Administrative Record on May 30, 2013.  The Court then entered a Scheduling Order on July 9, 2013.  Scheduling Order, CV 13-01 (HCN Tr. Ct., July 9, 2013).  The petitioner filed an Initial Brief on August 13, 2013.  Additionally, the respondents filed a Response Brief and a Motion to Dismiss Petitioner’s Petition for Administrative Review on September 5, 2013.  The petitioner then filed a Reply Brief and a Request for Oral Argument on September 23, 2013.  Therefore, the Court issued a Notice of Oral Argument on October 2, 2013 to convene the Oral Argument on November 19, 2013.  Order (Notice of Oral Argument), CV 13-01 (HCN Tr. Ct., Oct. 2, 2013).   However, this hearing was rescheduled due to a scheduling conflict and the Court sent out hearing notices to the parties on October 7, 2013.   
On November 26, 2013, the Court convened Oral Argument at 1:00 p.m. CST.  The following parties appeared at the hearing: Attorney Wendi Huling with the Ho-Chunk Nation Department of Justice, appearing on behalf of the Committee; and Peter Nuetzel by telephone.  
APPLICABLE LAW
CONSTITUTION OF THE HO-CHUNK NATION

Art. II – Membership

Sec. 1.

Requirements 
The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation:
(a) All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 

(b) All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

(c) DNA must prove parentage. “DNA” means deoxyribonucleic acid [Amendment II adopted on May 6, 2009 which became effective June 20, 2009 by operation of law.]

(d) Beginning the date this amendment is approved, the Ho-Chunk Nation shall no longer consider or accept for enrollment any person who has previously been enrolled as a member of another Tribe (including the Winnebago Tribe of Nebraska). [New section adopted by Amendment I on January 26, 2000 and approved by the Secretary on March 3, 2000.] 
Sec. 2.

Relinquishment of Membership and Re-enrollment. 

Enrollment in any other Indian Nation shall constitute voluntary relinquishment of membership. Adult members may relinquish their membership or the membership of their minor children. Relinquishment of membership shall be done in writing. Any adult member who has voluntarily requested to be removed from the Membership Roll shall not be eligible for re-enrollment. Any minor whose membership has been relinquished by a parent shall be eligible for re-enrollment upon reaching the age of eighteen (18).

Sec. 3.

Re-enrollment by General Council. 

Any person of at least one-fourth (1/4) Ho-Chunk blood who has relinquished membership under Section 2 of this Article may be re-enrolled into membership by a two-thirds (2/3) vote of the General Council, provided, that such individual is not an enrolled member of any other Indian Nation. 
Sec. 4.

Membership Roll
The Legislature shall maintain one official roll of all tribal members.

Sec. 5.

Membership Code.

The Legislature shall have the power to enact laws not inconsistent with this Article to govern membership. Removal of any person who is not eligible for membership from the Membership Roll shall be done in accordance with the Membership Code, provided, that such removal is approved by at least two-thirds (2/3) vote of the General Council.  
Sec. 6.

Appeals
Any person who has been rejected for enrollment or who has been removed from the Membership Roll shall have the right to appeal to the Judiciary for a remedy in equity consistent with this Constitution.

Art. IV – General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.
Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a) To make laws, including codes, ordinances, resolutions, and statutes;

Sec. 3.

Codes.  The Legislature shall adopt Codes governing Membership, Open Meetings, Elections, Ethics including conflicts of interest, nepotism, and the conduct of all elected and appointed officials and employees, and other Codes as deemed necessary.

Art. VII- Judiciary

Sec. 5.

Jurisdiction of the Judiciary


(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs, and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.
Sec. 6. 

Powers of the Trial Court.

(a) 
The Trial Court shall have the power to make findings of fact and conclusions of law. The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus. 
TRIBAL ENROLLMENT AND MEMBERSHIP CODE, 6 HCC § 7

3. 
Definitions.
For purposes of this Code, these words have the following definitions and will be identified throughout this document by capitalization:

i. 
“Clear and Convincing Evidence” means evidence that tends to show, on its face,

more likely than not, that fact which is trying to be proven.

r. 
"DNA" is the acronym for deoxyribonucleic acid, which is that nucleic acid that

carries the genetic information in the cell and is capable of self-replication and synthesis

of ribonucleic acid "RNA."

u. 
“Ho-Chunk Blood” means the quantum of Ho-Chunk Blood in a person’s lineage as it appears in Article II, Section 1 of the Constitution and includes Members of the Winnebago Tribe of Nebraska. If the Base Rolls provide no percentage of Ho-Chunk Blood, the Tribal Enrollment Officer will determine that the percentage of Ho-Chunk Blood is four-fourths (4/4), unless the Tribal Enrollment Officer determines by Clear and Convincing Evidence that the actual  percentage is less than four-fourths (4/4).

5.
Committee on Tribal Enrollment.
a. Committee Membership.

(1) 
Within the Department of Heritage Preservation, there will be a Committee on Tribal Enrollment that will serve the Office of Tribal Enrollment in an advisory capacity and hear appeals in accordance with this Code.

6.
Application for Membership in the Ho-Chunk Nation.
a. The burden of applying for Membership will be upon:

(1)
The Applicant who is the person seeking to become a Member, or the

Sponsor of the Applicant; and

(2)
Except for lab site collection fees, all fees required to be paid by the

Applicant or Sponsor of the Applicant as part of the Application will initially be paid for by the Nation. If the Applicant does become a Member of the Nation he or she will have the amount paid for by the Nation taken out of his or her first and subsequent per capita payments until the Applicant has paid back the Nation the entire amount. Should the Applicant not meet the requirements to become a Member, the Adult Applicant or Sponsor will reimburse the Nation for these costs. The Applicant or Sponsor of the Applicant may elect to pay these fees initially.

b. The Applicant or Sponsor will request an Application for Membership from the

Office of Tribal Enrollment. The Office of Tribal Enrollment will by certified mail send one envelope that: (i) acknowledges the receipt of the request, (ii) provides an Application for Membership Form with instructions, (iii) notifies the Applicant or Sponsor of the requirement for DNA testing, and (iv) provides a list of potential fines that the Applicant or Sponsor is subject to as provided in this Code.

c. The Applicant or Sponsor will submit an Application Packet consisting of the

 following:

(1) A completed Application for Membership Form, as prescribed by the

Office of Tribal Enrollment.

(2)
A signed form requiring that if the Applicant does become a Member he or she will pay back to the Nation all Applicable fees out of the Applicant’s per capita payments. A second signed form requiring that if the Applicant does not become a Member, the Adult Applicant or Sponsor will pay back to the Nation all applicable fees.  Fees included in this will include the cost of DNA testing and an Application fee as prescribed by the Office of Tribal Enrollment.

(3)
The following additional documents or information:

(a) certified copy of birth certificate;

(b) legible copy of Social Security Card;
(c)
applicable Court Orders concerning (i.e., marriage, divorce, etc): and

(c) applicable adoption orders and information.

d. The Tribal Enrollment Officer upon finding that a submitted Application Packet is

incomplete will notify the Applicant or Sponsor via certified mail.

e. Verification of Applicant Identity and Eligibility. Upon receipt of a complete

Application Packet, the Office of Tribal Enrollment will process the Application. Initial processing includes, but is not limited to, verification of submitted documents, verification of the Applicant's identity, and whether the Applicant has been enrolled in another Tribe. Upon successful initial processing the Applicant or Sponsor will be notified of the requirement for a DNA test, used to determine parentage. Unless the Applicant or Sponsor elects to pay for the cost of the DNA test initially, the cost of the DNA Test is initially paid for by the Nation, but the Applicant or Sponsor must agree to reimburse the Nation for the cost of the DNA test. Processing is complete upon conclusive DNA test results, determination of the Applicant's blood quantum and family tree. In the case of adoptions, a DNA test is not required. DNA test results remain the property of the Ho-Chunk Nation and will be stored in accordance with Office of Tribal Enrollment procedures.

f.
Any person or Tribal Member who falsifies or knowingly submits false information on an Application may be subject to a fine of not more than One Thousand Dollars ($1,000) imposed by an Order of the Committee on Tribal Enrollment or the Trial Court. Any Tribal Member abetting the preparation of false documents or conspiring to submit false information will be subject to the same One Thousand Dollar ($1,000) fine. In addition to the monetary fine, the Applicant's Application for Enrollment will be declared inactive for one (1) year.

g.
Grounds for Denial of Application for Membership. Grounds for denial of an

Application will include, but not be limited to:

(1)
failure to prove descendency from Article II, Section 1(a) of the Constitution, which is determined by DNA Test results; or

(2)
the Applicant is less than one-fourth (1/4) Ho-Chunk Blood; or

(3)
the Applicant is a Member of another federally recognized Indian Tribe; or

(4)
the Applicant Relinquished Membership from another federally recognized Indian Tribe.

h.
Committee Review of Exceptions. In the case of inconclusive DNA test results or if there are adoption questions, the Tribal Enrollment Officer will submit the application file to the Committee for review and recommendation.

7.
Determination on Eligibility.
a. The Tribal Enrollment Officer will review the Application file upon completion of

processing in accordance with paragraph 6. c., above, and make an initial determination on eligibility. The Tribal Enrollment Officer will certify a Notice of Eligibility for

Membership and will publish such Notice in the Nation’s newsletter and on the Nation’s website. Upon publication a sixty (60) Day notice period begins.

b. The Notice of Eligibility for Membership must include the Applicant’s name, date of birth, Base Roll ancestry, Ho-Chunk Blood and parent. There will be an exemption for adoptions. Pursuant to Wisconsin and other States’ Laws certain information will be neither published nor released.

c. Approval of Membership. All rights, privileges and benefits of Membership will take effect after the sixty (60) Day notice period if no appeal is filed with the Office of Tribal Enrollment.
8.
Appeals to Committee on Tribal Enrollment and Trial Court.
a.
Except for as provided in paragraph 10. b. (2) (b) (v) (cc) 1, any Member, Applicant, or Sponsor may appeal a determination made by the Office of Tribal Enrollment to the Committee on Tribal Enrollment. Matters which may be appealed include determinations regarding Eligibility for Membership, a fine imposed by the Committee, or a Blood Quantum change that adversely affects the Member. Such appeal must be filed within sixty (60) Days after the date on which the Office of Tribal Enrollment publishes Notice of Eligibility for Membership or notifies the Member, Applicant, or Sponsor of the decision by certified mail. The Committee will hold a hearing and issue a decision on such appeal in accordance with this Code.

b.
The Committee on Tribal Enrollment’s decision will be appealable to the Trial Court pursuant to Article II, Section 6 of the Constitution.
12. 
Appeals to Trial Court.

a. 
An appeal of the findings and recommendations of the Committee on Tribal

Enrollment must be filed in the Trial Court within thirty (30) Days of the date of the findings and recommendations.

b.
Scope of Judicial Review. Decisions of the Trial Court will be based upon a review of the record of the Committee on Tribal Enrollment’s proceedings, oral arguments, if any, and any written statements submitted. The Trial Court will not exercise de novo review of the Committee’s findings and recommendations and will give proper deference to the expertise of the Committee and to its determinations of credibility. The Trial Court will not substitute its discretion for discretion legally vested in the Committee. The Trial Court will strictly construe the provisions of this Code.

c. 
The Trial Court will determine whether the findings and recommendations of the

Committee:

(1)
contains irregularities of procedure;

(2)
is arbitrary, capricious or unreasonable;

(3) 
is unsupported by Clear and Convincing Evidence upon the whole record; or

(4)
involves an abuse of discretion.

d. In reviewing a finding and recommendation of the Committee, the Trial Court will

have two (2) options. These two (2) options are to either sustain or remand the Committee’s findings and recommendations. The Court may not reverse a Committee’s findings and recommendations. The Trial Court will only remand the Committee’s findings and recommendations if the Court determines that the Committee’s findings and recommendations contain irregularities of procedures or are arbitrary, capricious, or unreasonable, or unsupported by Clear and Convincing Evidence upon the whole record or involve an abuse of discretion. Upon remand, the Committee will reconsider its findings and determinations in light of the Trial Court’s opinion and judgment.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 4.

Filing. 

(A) General. No document will be considered filed until the filing fee is paid or a Motion to Waive Filing Fees is filed, with the exception of a Citation, for which the Court does not require a filing fee. If the Motion to Waive Filing Fees is denied, and the filing fees are paid within ten (10) calendar days of the denial, the Complaint will be considered filed on the date the Motion to Waive Filing Fees was filed. 

(B) Fee. The filing fee for a Complaint in the Court shall be fifty dollars ($50.00 U.S.). The fee may be waived at the Court’s discretion for good cause. 

(C) Motion to Waive Filing Fees. A person asking to file their Complaint without paying the fee shall file an Affidavit stating that they are the complaining party and that they are requesting an order to proceed without paying the filing fee. The Motion shall be accompanied by an Affidavit stating the kind and amount of income earned by their household, household expenses, whether they are represented by a civil legal service program and any other supporting information that will help the judge understand their situation. A copy of the Motion and Affidavit shall be attached to the Complaint. In the event that the Court denies the Motion to Waive Filing Fees, the moving party shall have ten (10) calendar days from the date of denial, oral or written, in which to pay the filing fees. Should the party pay the fees within the ten-day deadline, the Complaint will be considered filed when the Motion to Waive Filing Fees was filed. Should the ten day deadline elapse, the Court will consider the Complaint as filed on the date the filing fee is received.
Rule 5.

Notice of Service of Process.

(A) Definitions.


2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.
Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

Rule 63. 
Judicial Review of Administrative Adjudication. 

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.
(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b). The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief. After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

Rule 70. 
Judgments in Traditional Court Resolution Proceeding.
Selection of the Traditional Court by a litigant forecloses the use of the Trial Court. All decisions of the Traditional Court will be summarized in writing by the Trial Judge. The decisions of the Traditional Court will not be appealable. The party selecting resolution by the Traditional Court must do so in writing and sign an acknowledgment that they understand that they will not be able to appeal the judgment to the Trial Court or Supreme Court. All parties appearing before the Traditional Court must appear voluntarily and consent in writing to the jurisdiction of the Traditional Court. The decisions of the Traditional Court apply only to the parties involved in that dispute, and will not be given any legal authority beyond that provided by the CONSTITUTION OF THE HO-CHUNK NATION.

DECISION

This Court must determine whether the decision by the Enrollment Committee to deny the petitioner’s application for enrollment with the Ho-Chunk Nation is unsupported by clear and convincing evidence, involves an abuse of discretion, or fails to escape the designation of arbitrary and capricious.  Tribal Enrollment and Membership Code (hereinafter Membership Code), 2 HCC § 7.12c; Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN. R. Civ. P.), Rule 63(I)(2).  The Court may not exercise de novo review of the Enrollment Committee’s findings or recommendations, must provide proper deference to its expertise and determinations of credibility, and may not substitute discretion legally vested in the Enrollment Committee with that of the Court.  Membership Code, § 7.12b. 

Having addressed the applicable standard of review, the Court shall examine constitutional and legislative authority possessed by the administrative agency.  The Constitution of the Ho-Chunk Nation (hereinafter Constitution) defines the powers of each respective branch of the Ho-Chunk Nation government.  See generally Const., Arts. IV – VII.  The Constitution confers to the Ho-Chunk Nation Legislature (hereinafter Legislature) the power “to make laws, including codes, ordinances, resolutions, and statutes.”  Const., Art. V, § 2(a).  Additionally, the Constitution authorizes the Legislature to enact laws not inconsistent with [the Constitution] to govern membership.  Const., Art. II, § 5.   In exercising its delegated authority, the Legislature enacted the Membership Code, 2 HCC § 7.

Of particular relevance to the instant case, the Membership Code defines the procedures governing applications for membership in the Ho-Chunk Nation and establishes the Enrollment Committee.  Id., §§ 7.5, 7.6.  A statutory duty central to this case, the Membership Code requires the Tribal Enrollment Officer to examine whether an applicant lacks sufficient Ho-Chunk Nation blood quantum, has provided insufficient proof of Ho-Chunk Nation ancestry, or is either a current or former member of another Indian tribe.  Id., § 7.6g; Const., Art. II, § 1. 
The Tribal Enrollment Officer is required to review the application file upon completion of processing and make an initial determination of eligibility.  Membership Code, § 7.7(a). Once the Enrollment Officer makes a determination of eligibility, any applicant has sixty (60) days, after publishing a Notice of Eligibility for Membership or notification by certified mail, to appeal the decision to the Committee. Id., § 7.8. 

Here, the petitioner submitted an Enrollment Application to the Office of Tribal Enrollment on April 18, 2012. Admin. Record.   After reviewing Mr. Nuetzel’s application and supporting documents, Enrollment Officer Rita Gardner sent him a letter stating that he was ineligible for membership in the Ho-Chunk Nation because his blood quantum was found to be less than the required one-fourth Ho-Chunk.  Id.; See Membership Code, § 7.6g(2).  On October 18, 2012, the Enrollment Committee received a letter from Mr. Nuetzel requesting an appeal of the decision of Rita Gardner. Accordingly, the Enrollment Committee held a hearing on December 5, 2012.  Following presentation of evidence at the scheduled hearing, the Enrollment Committee ultimately issued its decision upholding the decision of Rita Gardner, Enrollment Officer, for the Ho-Chunk Nation Office of Tribal Enrollment which denied Mr. Nuetzel’s enrollment with the Ho-Chunk Nation.  Admin. Record, In Regards to the Matter of the Denial of Enrollment of Peter John Nuetzel.  
Affording due deference, this Court finds that the agency’s decision was not arbitrary, capricious, or unreasonable. Membership Code, § 7.12c(2).  For the reasons stated below, the Court affirms the decision of the Enrollment Committee to uphold the decision of Rita Gardner, Enrollment Officer, for the Ho-Chunk Nation Office of Tribal Enrollment which denied Mr. Nuetzel’s enrollment with the Ho-Chunk Nation.
On January 22, 2013, the petitioner filed what the Court later deemed to be a Petition for Administrative Review in the Ho-Chunk Nation Trial Court.  His requested relief is: that the Court make a determination that that there is sufficient documentation supporting the petitioner’s one-fourth Ho-Chunk blood quantum; that the Court reverse the findings of Enrollment Officer Rita Gardner and the Enrollment Committee; that the Court allow the petitioner’s application for enrollment to proceed to the next level in the enrollment process; and that the Court advise the Ho-Chunk Nation to review the  Membership Code  to allow procedures in dealing with situations where documentation from the Winnebago Tribe of Nebraska and the Ho-Chunk Nation conflict.  The petitioner argues that a blood quantum change made by the Winnebago Tribe of Nebraska should summarily be accepted by the Ho-Chunk Nation.  The respondent advances several arguments in opposition of the petitioner’s appeal: first, the respondent argues that the petitioner filed his Trial Court Appeal and Petitioner’s Brief late; next, the respondent argues that the Enrollment Committee conducted a hearing in accordance with statutory and constitutional requirements; and finally, the respondent argues that the Order of the Enrollment Committee was not arbitrary and capricious.
I. Did the petitioner file his Trial Court Appeal and Petitioner’s Brief late so that dismissal would be appropriate? 
The Court addresses the respondent’s first assertion, whether the late filing of the Trial Court Appeal and Petitioner’s Brief require a dismissal of the case.  The Enrollment Committee made its findings and recommendations on December 13, 2012.  An appeal of the findings and recommendations of the Enrollment Committee must be filed in the Trial Court within thirty (30) days of the date of the findings and recommendations. Membership Code, § 7.12(a).  Therefore, Mr. Nuetzel had until January 12, 2013 to file his appeal with the Trial Court.  Mr. Nuetzel initially attempted to appeal the decision of the Enrollment Committee through a letter written to the Court on December 27, 2012.  This was exactly the method he used to appeal the Enrollment Officer’s decision to the Enrollment Committee.  However, the Court sent Mr. Nuetzel a denial letter on January 3, 2013 for a failure to submit the filing fee and submission of an insufficient pleading.  As per the Clerk of Court’s direction, the petitioner then filed his appeal on January 22, 2013; 10 days after the filing deadline. The respondent contends that this late filing makes it appropriate for the Court to grant a Motion to Dismiss.  
Furthermore, the respondent contends that the case should be dismissed because the petitioner filed his Initial Brief late.  The Court convened a Status Hearing on May 14, 2013.  At the Status Hearing, the Court determined to recognize the petitioner’s filed Complaint as a Petition for Administrative Review.  Status Hr’g (LPER, May 14, 2013, 10:14:12 a.m. CDT).  This clarification clearly changed the respondent’s Answer; accordingly the Court gave the respondent until June 28, 2013 to file a Response Brief and an Administrative Record. Id., 10:16:44 a.m. CDT; 10:18:53 a.m. CDT.  The Court explained to the petitioner that the Court would allow the respondent until June 28, 2013 to file a Response Brief, and then he would have 10 days to respond.  Id. at 10:17:41 a.m. CDT.  The respondent failed to file a Response Brief by June 28, 2013.  The Court then entered a Scheduling Order on July 9, 2013.  Scheduling Order, CV 13-01 (HCN Tr. Ct., July 9, 2013).  The Scheduling Order conflicted with the deadlines the Court gave during the Status Hearing.  The petitioner admits that this caused confusion, as he understood that he was to wait for the Response Brief, and that he would then have 10 days to respond.  Oral Argument (LPER, Nov. 26, 2013, 1:11:45 p.m. CST).  Because the petitioner never received a Response Brief from the respondent, he then filed an Initial Brief on August 13, 2013.  However, the Scheduling Order gave a deadline of August 7, 2013 for the filing of the Initial Brief.  The respondent contends that this late filing makes it appropriate for the Court to grant a Motion to Dismiss. 
In Jenna Callista Littlegeorge v. Adam J. Hall et. al., SU 12-03 (HCN S. Ct. Jan. 18, 2013), the Supreme Court held that “the appellant failed to file her petition prior to the expiration of the filing deadline, which constitutes a mandatory statutory bar.”  In Alvane King v. Majestic Pines Casino Food & Beverage Department and George Martin, the Trial Court dismissed an action due to the petitioner’s failure to comply with the briefing deadline. SU 11-01 (HCN S. Ct., Aug. 25, 2011); Order (Re-Captioning Case and Granting Dismissal), CV 10-53 (HCN Tr. Ct., Jan. 4, 2011).  However, in King, the Supreme Court reversed, finding the Trial Court “mechanically applied a procedural rule that instead presumes a consideration of several factors.” King at 7.  The Supreme Court stated: 

In relation to involuntary dismissals, this Court has conferred discretion upon the Trial Court because it expects the lower tribunal to consider and balance several factors in any dismissal action.  For example, the Trial Court may assess the following: 1) actual versus constructive receipt of notice, 2) credibility of proferred excuse(s), 3) clarity of judicial directive(s), 4) exhaustion of lesser sanctions, 5) degree of prejudice to the parties, and 6) history of dilatory or contumacious conduct. 

Id. at 2-5 (internal citations omitted). 
The Supreme Court further acknowledged that the procedural rule for judicial review of administrative adjudication “nowhere mentions the dismissal as an available, or presumptively initial, sanction.” Id. at 3; See HCN. R. Civ. P., Rule 63.   The Supreme Court then proceeded to require the Trial Court to “adhere to the practice of providing due warning of any intended dismissals for failure to prosecute.” Id.  The Supreme Court distinguished Littlegeorge from King, stating that “Ms. Littlegeorge, having been faced with the possibility of disenrollment numerous times previous should be familiar with the process.  Also, Ms. Littlegeorge’s attorney Brian Stevens, having previously worked for the Ho-Chunk Nation Department of Justice, and been a practicing member of the Ho-Chunk Bar should have been familiar with Ho-Chunk law, court room protocol and rules of civil procedure.” Littlegeorge at 7.   
Here, like King, the petitioner is a pro se litigant, he was unfamiliar with the disenrollment process, and the procedural rule for judicial review of administrative adjudication nowhere mentions dismissal as an available, or presumptively initial, sanction.  See HCN. R. Civ. P., Rule 63.  Additionally, in examining the King factors that the Trial Court shall assess in relation to involuntary dismissals, the petitioner offered a credible excuse for filing an untimely appeal and Initial Brief and, because the deadlines given in the Status Hearing and Scheduling Order conflicted, the judicial directives were unclear. Furthermore, the Court has adopted a general policy of encouraging and accommodating pro se representation.  Melinda A. Lee v. Majestic Pines Casino Marketing Department, CV 99-91 (HCN Tr. Ct., Apr. 3, 2000) at 1. Therefore, the Court declines to impose sanctions against a pro se litigant whom it perceives honestly attempted to present several matters for judicial review.   Decorah v. HCN Election Bd., CV 11-13 (HCN Tr. Ct., Apr, 29, 2011).  Consequently, the Court does not find that the late filing of the Trial Court Appeal and Initial Brief make it appropriate for the case to be dismissed. 
II. Did the Enrollment Committee conduct a hearing in accordance with statutory and constitutional requirements?
Next, the Court examines whether the Committee conducted a hearing in accordance with statutory and constitutional requirements. As discussed above, the Constitution authorizes the Legislature to enact laws not inconsistent with [the Constitution] to govern membership.  Const., Art. II, § 5.  The Membership Code requires that all enrolled members of the Ho-Chunk Nation meet specific requirements for enrollment.  Specifically, the Membership Code requires that persons eligible for members have at least one-fourth Ho-Chunk Nation blood quantum, must provide sufficient proof of Ho-Chunk Nation ancestry, and must not be a current or former member of another Indian tribe.  Id., § 7.6g; Const., Art. II, § 1.  Here, the Committee upheld the decision of the Enrollment Officer because they found that Mr. Nuetzel did not meet the required one-fourth Ho-Chunk blood quantum.  The Committee based that decision upon the information submitted as evidence, and the research done by the Enrollment Officer.  The hearing was commenced in accordance with the Membership Code.  

Because the petitioner’s eligibility for membership was in question, he held the burden to provide clear and convincing evidence that he is at least one-fourth Ho-Chunk to the Committee. See Mary Ellen Blackdeer-Anwash v. HCN Enrollment Committee, Order (Final J.), CV 12-73 (HCN Tr. Ct., Sept. 4, 2013).   The petitioner provided evidence to the Committee that was contradictory, and not clear and convincing.  Therefore, the Committee adhered to statutory and constitutional mandates when it upheld the decision of the Enrollment Officer to deny the petitioner’s application for enrollment. 
III. Is the Enrollment Committee’s decision arbitrary and capricious?
Now, the Court examines whether the Committee’s decision was arbitrary and capricious.  The petitioner had the burden of providing clear and convincing evidence that he is at least one-fourth Ho-Chunk to the Committee. But, the Committee’s decision must not contain irregularities of procedure, must not be arbitrary, capricious or unreasonable, must be supported by clear and convincing evidence upon the whole record, and must not be an abuse of discretion. Membership Code, § 7.12(c).  The petitioner argues that, contrary to the decision of the Enrollment Officer, he does meet the one-fourth Ho-Chunk blood quantum requirement mandated in the Membership Code.  The evidence provided by the petitioner contained contradictory blood quantum information for his great-grandfather and his descendents; notably the petitioner’s grandmother and mother.  The record contained documentation from the Winnebago Tribe of Nebraska changing the blood quantum for the petitioner’s great-grandfather, Harrison Tebo, based upon a Sale of Indian Heirship Land.  Admin. Record.   The re-evaluation of Harrison Tebo’s blood quantum changed the blood quantum of the petitioner’s grandmother to ½, rather than the previously identified blood quantum of 7/8.  Id.   This change would make the blood quantum of the petitioner be the required ¼ Ho-Chunk.  The petitioner argues that the Ho-Chunk Nation should summarily accept the blood quantum change made by the Winnebago Tribe of Nebraska.  However, testimony at the Enrollment Committee Hearing revealed that the blood quantum change was not reflected in the official records from the Bureau of Indian Affairs. Hearing RE Peter J. Nuetzel before the Enrollment Committee, Transcript, Dec. 5, 2012, at 50.  During the hearing, it was also explained that the Enrollment Office does not normally look at land sale documents or documents that did not come from the Bureau of Indian Affairs when making a determination of blood quantum. Id. at 51.  It was clarified that the normal practice is to look at the Federal Register and official documents from the Bureau of Indian Affairs when determining blood quantum and a family tree for each applicant for enrollment with the Nation. Id.  Based upon this evidence, the Enrollment Officer felt she had no choice but to reject the petitioner’s application for enrollment due to the calculations for blood quantum provided by the Bureau of Indian Affairs.  This information also led to the determination of the Committee to uphold the decision of the Enrollment Officer.  The Court finds that the Committee’s determination to uphold the decision of the Enrollment Officer, and to accept official Bureau of Indian Affairs records over a resolution from the Winnebago Tribe of Nebraska was based upon the normal practice of Enrollment Office.  Therefore, affording due deference, this Court finds that the agency’s decision was not arbitrary, capricious, or unreasonable. Membership Code, § 7.12c(2).  The Court affirms the decision of the Enrollment Committee to uphold the decision of Rita Gardner, Enrollment Officer, for the Ho-Chunk Nation Office of Tribal Enrollment which denied Mr. Nuetzel’s enrollment with the Ho-Chunk Nation.
BASED UPON THE FOREGOING, the Court upholds the determination of the Enrollment Committee.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  Id., Rule 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this  24th day of February 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. WhiteEagle 
Associate Trial Court Judge
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