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IN THE 

HO-CHUNK NATION TRIAL COURT

	Saresa Ryckman

and

Miriam Whiteagle
,

             FORMDROPDOWN 
s,

v.

Adrienne Thunder, et al,

             FORMDROPDOWN 
s. 
	
	Case  FORMDROPDOWN 
.:   FORMDROPDOWN 
  FORMDROPDOWN 
-65



ORDER

(Granting Motion to Withdraw)

On February 10, 2014, Attorney John S. Swimmer, counsel for the plaintiffs, filed a Notice of Withdrawal of Counsel.  Specifically, Attorney Swimmer requested “to withdraw from this case and substitute counsel at the request of . . . Saresa Ryckman and Miriam Whiteagle.”  Attorney Swimmer’s request comes subsequent to a potential conflict of interest proposed by the Ho-Chunk Nation Department of Justice Attorney Wendi A. Huling, counsel for the defendants, Adrienne Thunder, Rhonda Anderson, Jon Greendeer, the Ho-Chunk Nation Department of Personnel, and the Ho-Chunk Nation.  
The Court convened a Motion Hearing on January 23, 2014 at 1:30 p.m. CST in regards to scheduling issues.  The following parties appeared at the hearing: Attorney Wendi A. Huling, counsel for the aforementioned defendants; Attorney William F. Gardner, counsel for the Ho-Chunk Nation Grievance Review Board; Attorney John S. Swimmer, counsel for the plaintiffs, via telephone; and Attorney Michael P. Murphy, counsel for the Ho-Chunk Nation Legislature, via telephone.  Before the Court was able to address the outstanding motions for the Motion Hearing, Attorney Huling raised the matter of an alleged conflict of interest of the plaintiffs’ attorney on behalf of her clients.  Mot. Hr’g (LPER, Jan. 23, 2014, 01:38:19 p.m. CST).  The concern arose due to Attorney Swimmer’s recent commitment and apparent acceptance of employment with the Ho-Chunk Nation General Council Agency.  As an employee of the Nation, Attorney Swimmer would be providing attorney services to an entity of the Ho-Chunk Nation.  Therefore, the Court requested that Attorney Huling file a Brief on the matter by January 31, 2014, and then to allow one week for the plaintiffs and remaining defendants to file a Response Brief. Id. at 01:53:44 p.m. CST.
Attorney Huling filed a Brief on behalf of her clients on January 31, 2014.  Accordingly, Attorneys Murphy and Gardner each filed a Response Brief on February 7, 2014, on behalf of the Ho-Chunk Nation Legislature, and the Ho-Chunk Nation Grievance Review Board, respectively.  The Court did not receive a Response Brief from the plaintiffs.  However, the Court received Attorney Swimmer’s Notice of Withdrawal of Counsel on February 10, 2014.

On February 27, 2014, the Court convened a Status Hearing to address the potential conflict of interest.  The following parties appeared at the hearing: Attorney Wendi A. Huling; Attorney William F. Gardner; and Attorney Michael P. Murphy via telephone.  The plaintiffs and their counsel, Attorney John S. Swimmer, did not appear and did not provide the Court with a notice of their nonattendance.  The Court proceeded in the parties absence according to rule 44(c) of the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.).

At the January 23, 2014 Motion Hearing, Attorney Swimmer expressed generally that he did not believe a conflict of interest existed. LPER, Jan. 23, 2014, 01:46:32 p.m. CST.  However, Attorney Swimmer did not formally offer a position on the potential conflict of interest; he did not file a Response Brief on this matter, and did not appear at the Status Hearing.  Additionally, there was no objection from the parties for the Motion to Withdraw.  Status Hr’g (LPER, Feb. 27, 2014, 01:35:46 p.m. CST).  Therefore, the Court grants the Motion to Withdraw as Counsel.
  If the plaintiffs wish to retain ancillary counsel, a Notice of Appearance shall be filed with the Court on or before March 27, 2014.  Id. at 01:36:53 p.m. CST. 
IT IS SO ORDERED this 12 FORMDROPDOWN 
 day of March 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. WhiteEagle
 FORMDROPDOWN 
 Trial Court Judge 
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� Due to the Notice of Withdrawal of Counsel filed by Attorney Swimmer, the Court recognizes that the potential conflict of interest is now moot.  Based upon the submission of briefs by the defendants, and the lack of submission of a brief by the plaintiffs, the Court is inclined to agree with the position that a concurrent conflict of interest exists in this case. The Court cannot condone a potential violation of the Rules of Professional Conduct.  According to the Wisconsin Rules of Professional Conduct, adopted by the Ho-Chunk Nation Supreme Court, “a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.” SCR 20:1.7(b).  “A concurrent conflict of interest exists if: (1) the representation of one client will be directly adverse to another client; or (2) there is a significant risk that the representation of one of more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person or by a personal interest of the lawyer.” Id.  When comparing the responsibilities of Attorney Swimmer in his representation of the plaintiffs, and as an attorney for the Ho-Chunk Nation General Council Agency, it is reasonable to believe “there is a significant risk that the representation of one . . . client will be materially limited by the lawyer’s responsibilities to another client.”  
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