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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation, Ho-Chunk Gaming – Black River Falls, Greg Garvin,

            Petitioner,

v.

Nicole Christopherson,
            Respondent. 
	
	Case No.:  CV 12-46


ORDER

(Denying Motion to Supplement the Record 

and Granting Motion Enforcing Relief)

INTRODUCTION
Pursuant to appellate directive, the Court held a Status Hearing within thirty (30) calendar days of the November 21, 2013 Decision.  See Ho-Chunk Nation, et al. v. Nicole Christopherson, SU 13-05 (HCN S. Ct., Nov. 21, 2013).  The Court was instructed to “proceed to further adjudicate this administrative appeal.”  Id. at 4.  The Court scheduled a motion hearing to address the outstanding motions concerning supplementation of the evidentiary record and enforcement of the underlying Grievance Review Board (hereinafter “GRB”) decision, Nicole Christopherson v. Greg Garvin, et al., GRB # 032.12H & 037.H/D/T (HCN GRB, July 6, 2012).  The Court denies the Motion to Supplement 
the Record (hereinafter Motion to Supplement) as it fails the two prong test governing supplementation of administrative records.  See Employment Relations Act of 2004 (hereinafter Employment Relations Act or ERA), 6 HCC § 5.35e; Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(D)(1)(a-b).   The Court grants the Motion Enforcing Relief because it fails to find any statutory authority permitting the petitioners or the Department of Personnel to avoid performing the relief ordered by the GRB.
PROCEDURAL HISTORY

The Court recounts the procedural history of the case prior to its appeal to the Supreme Court within a prior judgment.  Order (Granting Mot. to Dismiss), CV 12-46 (HCN Tr. Ct., May 15, 2013) at 1-2.  Subsequent to that judgment, the petitioners appealed the matter to the Supreme Court, which overturned the Order (Granting Motion to Dismiss) as a result of “imprecision associated with judicial rulemaking” and remanded the case back to this Court.  See Christopherson, SU 13-05 at 1
.  The Court did not address two motions prior to the case’s dismissal.  Upon the remand, the Court held a Status Hearing to determine how the parties sought to address the motions.  The Court convened the hearing on December 12, 2013 at 3:00 p.m. CST, with the following parties appearing: Attorney Heidi Drobnick, on behalf of the petitioners; Attorney J. Drew Ryberg, appearing on behalf of Nicole Christopherson; Attorney Michael Murphy, appearing on behalf of the Ho-Chunk Nation Legislature; and Attorney William Gardner, on behalf of the GRB. 
 
At the Status Hearing, and with the agreement of the parties, the Court determined to hold a Motion Hearing concerning the outstanding motions, allowing the parties to present both written and oral arguments.  See Notice of Hr’g, CV12-46 (HCN Tr. Ct., Dec. 13, 2013).  Prior to the hearing, the parties submitted additional briefs: the petitioners’ Supplemental to Motion to Supplement the Record, filed on December 23, 2013, and the Respondent Nicole Christopherson’s Response to Petitioner’s Motion to Supplement, filed on December 26, 2013.  The respondent also re-filed a Notice of Motion and Motion Enforcing Relief on December 30, 2013; this document was a copy of the motion originally filed on October 25, 2012.
The Court convened the Motion Hearing at 1:30 p.m. CST on January 2, 2014.
  The following parties appeared at the hearing: Heidi Drobnick, on behalf of the petitioners and J. Drew Ryberg, appearing on behalf of Nicole Christopherson. Although Attorneys Gardner and Murphy did not appear formally at the Motion Hearing, the Court noted their presence in the courtroom gallery.  Mot. Hr’g (LPER, Jan. 2, 2014, 02:15:00 p.m. CST).
APPLICABLE LAW
CONSTITUTION OF THE HO-CHUNK NATION

Art. III - Organization of the Government

Sec. 3.

Separation of Functions.  No branch of the government shall exercise the powers and functions delegated to another branch.

Art. IV - General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(f)
To set the salaries, terms and conditions of employment for all governmental personnel;

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
Art VIII - Elections

Sec. 7.

Challenges of Election Results.

Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in the Trial Court within ten (10) days after the Election Board certifies the election results.  The Trial Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in the Trial Court.
Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;

Art. XII - Sovereign Immunity

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

Tribal Enrollment and Membership Code, 2 HCC § 7 

Subsec 10. 
Ineligible Tribal Member Removal Procedures.
d. 
Affected Member Benefits. 

(1) Department Notification. The Tribal Enrollment Officer will notify the President, through the Executive Director of the Department of Heritage Preservation, in writing to suspend any Discretionary Benefits provided by the Ho-Chunk Nation to an Affected Member upon the Committee on Tribal Enrollment making a finding and recommendation that the Affected Member should be removed. 

(2) Per Capita Distributions. An Affected Member will receive his or her per capita payment until there is a vote of the General Council, pursuant to the Ho-Chunk Constitution, removing him or her as a Member and upon all legal challenges to his or her removal being exhausted. 

STATUTE OF LIMITATIONS & COMMENCEMENT OF CLAIMS ACT, 2 HCC § 14

Subsec. 4.
Civil Action and Time Limitation.  Civil actions may be commenced only within the periods as prescribed here:


e.
All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.
Tribal Employment Rights Ordinance, 6 HCC § 3 

Subsec. 23. 
Appeals Procedure. 

A. 
Right of Appeal. 

i. 
Any party aggrieved by a decision of the Commission has a right to appeal the decision if that decision is contrary to provisions of the TERO Ordinance. 

ii. 
All appeals shall be brought in the Trial Court of the Ho-Chunk Nation, pursuant to the Ho-Chunk Nation Rules of Civil Procedure. Ho-Chunk Nation Legislature 

B. 
Procedures for Appeal. 

iii. All decisions and orders of the Commission shall be in full force and effect pending an appeal, absent injunctive relief from the Court. 

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 3.
Declaration of Policy.


a.
This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Subsec. 5. 
Employment Clause. 

 
a. 
Equal Employment Opportunity. With the exception of Ho-Chunk Preference in Employment as set forth in paragraph (b), below, it will be a violation of this Act to discriminate based on an individual’s sex, race, religion, national origin, pregnancy, age, marital status, sexual orientation, or disability. 

Subsec. 31.
Employee Discipline.


a.
Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due Process to the employee prior to suspending or terminating any employee.  Types of discipline include:



(2)
Termination.

Subsec. 33.
Grievances.

a. 
Employees may seek administrative and judicial review only for alleged discrimination and harassment. 

 
b. 
Initial Probationary or Limited Term Employees may not grieve on any matters, save those listed in paragraph a, above. 

 
c. 
Performance Evaluations may not be grieved, and may not be reviewed under the administrative review process or judicially. 

 
d. 
Candidates for employment may file a complaint with the Department of Personnel regarding the interview and selection process and may elect to file a complaint directly with the Grievance Review Board.

Subsec. 34.
Administrative Review Process.


a.
Policy.


(1)
The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).

(2) 
Employees are entitled to grieve suspensions or terminations to the Board. The Board will be selected from a set pool of employees and supervisors with grievance training, who will review a case and determine whether to uphold the discipline. 

(3) 
Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court). 

(4) 
Employees electing to appeal to the Board and to the Court may do so freely and without fear of reprisal. This policy and procedure shall be the exclusive remedy for employment review of a disciplinary action. 

 
b. 
Grievance Review Board. There shall be a Grievance Review Board to hear grievances for both non-supervisory and supervisory employees. The Grievance Review Board purpose is to hear employment related law suits as authorized in the ERA, known as grievances, in order to efficiently resolve such actions. 

(1) 
For non-supervisory employee grievances, the Board will consist of five (5) members; two will be non-supervisory employees, two will be supervisory employees, and one designated legal representative of the Department of Personnel will hear the case. 

(2) 
For supervisory employee grievances, reviews, the Board will consist of three (3) members; one designated legal representative of the Department of Personnel and two supervisory employees at the same supervisory level or above as the grieving employee.

c. 
Notification of Disciplinary Action. At the time an employee is notified of disciplinary action, the employee shall be advised of his or her right to a hearing before the Grievance Review Board. 


d.
Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

f. 
Hearing Procedure. 

(1) 
Review of Record. The Board will convene to review the records submitted to the Board prior to appearance by the grievant and supervisor to present their cases. Staff of the Department of Personnel shall also appear and be available to advise all participants with regard to policy and procedure. 

(2) 
Supervisor's Presentation. The supervisor or his or her representative shall present to the Board the reasons why management believes that the disciplinary action should be upheld. The supervisor or representative may call witnesses at this time. This presentation shall not exceed two hours without the Board's permission. 

(3) 
Employee's Presentation. When the supervisor's presentation has concluded, the employee shall present to the Board the reasons why he or she believes that the disciplinary action should not be upheld. The employee may call witnesses at this time. This presentation shall not exceed two hours without the Board's permission. 

 

(4) 
Questions. 

(a) 
Both parties shall have the right to ask questions of any witnesses. 

(b) 
The Board members may ask questions of either party and may call for any additional information as they deem necessary in reaching a decision. If it requires information that is not readily available, the Board may accept into the record such additional information or choose to suspend the meeting and reconvene when the information is available. 

(5) 
Final Comments. After both parties have made their presentations, and if the Board has no additional questions, then both parties shall have the opportunity make brief and concise final comments not to exceed fifteen minutes without the Board's permission. 


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:


(4)
The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.


(5)
The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.
h. 
Scope of Authority and Limited Waiver of Sovereign Immunity. The decision of the Board shall direct a remedy or remedies consistent with the findings of the Board, enforceable by the Executive Director of Personnel, subject to the following considerations and limitations: 

(1)
Employees bear the burden of proof to show by a preponderance of the evidence that they have been subject to improper disciplinary action, harassment, or discrimination. 

(2) 
The sovereign immunity of the Nation is limited only to the extent articulated within this section in terms of permitting monetary or equitable relief to employees who have proven discrimination, harassment, or improper disciplinary action. 

(3)
The Board may order monetary damages for actual lost wages established in the facts of the case in an amount not to exceed $10,000.00, subject to applicable taxation. 

(4) 
Where the Board finds that an employee has violated the ERA, it will uphold the disciplinary action without modification unless it is shown by preponderance of the evidence that the employer has failed to adhere to principles of progressive discipline or has issued a disciplinary action without reasonable connection or severity in relation to the violation found to have occurred. 

(5) 
Equitable relief may be entered by the Board to be enforced by the Executive Director of Personnel as follows: 

a. 
The employee may be reassigned or reinstated to the same or comparable position. 

b. 
Any reference to improper or overturned disciplinary action may be removed from the employee’s personnel file, or notice that such disciplinary action was overturned will be clearly noted on the record of such action such that it cannot be used in progressive discipline or be otherwise held against the employee for future references. 

c. 
Award of bridged service credit. 

d. 
Restoration of seniority and rate of annual and/or sick leave accumulation in accordance with existing language for such employees. 

(6) 
The Board shall not issue any remedy that is inconsistent with the laws of the Ho-Chunk Nation, and no remedy is available to the Board other than what is articulated and expressly provided for in this section.
Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.

b. 
There is no judicial review of employee evaluations or disciplinary actions that do not immediately result in suspension or termination. 


c.
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.

d. 
Relief. 

(1) This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. 

(2) The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation's laws. Other equitable remedies shall only include: 

(a) an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee; 

 
(b) the removal of negative references from the employee's personnel file; 

 


(c) the award of bridged service credit; and 

 


(d) the restoration of the employee's seniority. 

(3) Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section. 


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process. 

 (C) Methods of Service of Process. 

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.


(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.
Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.

Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:



a.
Employment Relations Act of 2004

(D)  The commission or board, designated at the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception: 

1. The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board: 

a. excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or 

b. failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:


1.
The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
Ho-Chunk Nation Rules of Appellate Procedure

Rule 8. 
Appeal by Permission 
An appeal from an interlocutory order may be sought by filing a Petition for Permission to Appeal with the Clerk of Court within ten (10) calendar days  after the entry of such order with proof of service on all other parties to the action. The petition shall contain a statement of the facts necessary to an understanding of the controlling question of law determined by the order of the Trial Court; a statement of the question itself; and a statement of the reasons why substantial basis exists for a difference of opinion on the question and why an immediate appeal may materially advance the termination of the litigation. The petition shall include or have annexed a copy of the order relating thereto. Within ten (10) calendar days after service of the petition an adverse party may file an Answer in opposition. 
FINDINGS OF FACT

1.
The parties received notice of the January 2, 2014 Motion Hearing and the December 12, 2013 Status Hearing.


2.
The petitioner, Ho-Chunk Nation, is a federally recognized tribe with principle offices located on sovereign lands at W9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615.

3.
The petitioner, Ho-Chunk Gaming-Black River Falls, is an operation of the Ho-Chunk Nation Department of Business and is located at W9010 Wisconsin 54, Black River Falls, WI 54615.

4.
The petitioner, Greg Garvin, is employed by the Ho-Chunk Nation as the Executive Manager of Ho-Chunk Gaming—Black River Falls.

5.
The respondent, Nicole Christopherson, is a former employee of the Nation.  She previously held the position of Revenue Audit Manager, but was terminated on March 2, 2012.  Admin. Record at 12.
6.
The petitioners appealed from a Grievance Review Board decision which held that the respondent’s termination was improper and directed the Executive Director of Personnel to “[place the respondent] within the Ho-Chunk Nation in a comparable position, [remove] termination and negative paperwork. . . from her personnel file, [institute] Bridge Service Credit with the same annual and sick leave rates of accrual that she was receiving before her improper termination, and [grant] lost wages from the date of her termination to the date she is rehired with the Ho-Chunk Nation.” Christopherson, GRB # 032.12H & 037.H/D/T at 14.

DECISION

The Court previously dismissed this case on procedural grounds.  As such, the Court did not address two (2) outstanding motions that concerned the merits of the case.  The Ho-Chunk Nation Supreme Court (hereinafter “Supreme Court”) reversed the dismissal, directing this Court to further adjudicate the merits of this administrative appeal.  As a result, the Court now addresses two outstanding motions.  

1. 
The Court denies the Motion to Supplement the Record and the subsequent Supplemental to Motion to Supplement the Record.
The petitioners submitted the Petitioner’s Motion to Supplement on September 28, 2012.  It concerned a request to introduce new evidence under the Employment Relations Act, § 35e, and Ho-Chunk Nation Rules of Civil Procedure, Rule 63(D)(1)(a-b).  In the December 23, 2013 Supplemental to Motion to Supplement the Record (hereinafter “Supplemental”), the petitioners modified this request, asking the Court to either grant the Petitioner’s Motion to Supplement and allow the introduction of new evidence into the record or, in the alternative, to remand the case back to the GRB with instructions to correct what they argued to be serious procedural errors.

The Court evaluates supplements to the administrative record in administrative review cases under Employment Relations Act, § 35e, and Ho-Chunk Nation Rules of Civil Procedure, Rule 63(D)(1)(a-b).  Petitioners may introduce new evidence by demonstrating that the GRB either excluded relevant evidence or failed to consider evidence that could not reasonably have been discovered prior to the GRB hearing.  In the present matter, the petitioners do not allege that the GRB excluded any evidence brought forth by the petitioners.  Importantly, the petitioners do not argue that this evidence was actually unavailable or undiscoverable.  For example, the petitioners are not indicating that Mr. Garvin attempted to introduce evidence to the GRB, and he was precluded from introducing the evidence.  Instead, the petitioners argue that the procedural flaws of the GRB review process prevented Mr. Garvin from having sufficient notice regarding what evidence he needed to bring forward to defend himself in the harassment claim.  
If the Court was persuaded by this argument, the appropriate remedy would be to remand the case back to the GRB with instructions to correct the procedural deficiencies that prevented Mr. Garvin from mounting a full defense.  The Court would not accept the new evidence into the record and rehear the case.  By including an invitation to remand the case to the GRB within the Supplemental, the petitioners have anticipated the Court’s previous reasoning.  Nonetheless, the Court denies the Petitioner’s Motion to Supplement and the Supplemental; it declines to immediately address whether the procedures used by the GRB were sufficiently faulty, under the ERA and the Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. X, § 1(a)8, to require a remand back to the GRB with instructions to correct those faults.  Any proposed correction may require a significant reinterpretation of the grievance review process in a variety of situations.  The Court requires, at the very least, briefings and arguments directly on point before it is willing to take such a serious action, and additionally wishes to provide an opportunity for the intervention of parties who did not actively participate in the Motion Hearing or the related briefs. 

2. 
The Court grants the Motion Enforcing Relief.
The respondent submitted the Motion Enforcing Relief on October 25, 2012, and nearly 16 months have passed.  Within the motion, she requests that the underlying GRB decision be enforced pending the completion of this appeal and the closure of the case.  The respondent requests that the GRB decision be enforced, and that she should “be placed within the Ho-Chunk Nation in a comparable position, termination and negative paperwork be removed from her personnel file, Bridge Service Credit with the same annual and sick leave rates of accrual that she was receiving before her improper termination[,] and lost wages from the date of her termination to the date that she is rehired with the Ho-Chunk Nation.”  Notice of Mot. & Mot. Enforcing Relief at 1; Christopherson, GRB # 032.12H & 037.H/D/T at 14.  

The ERA is silent regarding whether the administrative decision is enforced pending appeal.  The Court is guided by the principle that a statute should be interpreted as a whole, in its entirety, with its separate sections interpreted within its broader statutory context in a manner that furthers its statutory purpose.  Presumably, in some cases, the Legislature intends silence to rule out a particular statutory application.  See Tribal Enrollment and Membership Code, 2 HCC § 7.10d(2) (indicating that an affected tribal member still receives his or her per capita distribution pending any legal challenges).  
Alternatively, silence may reflect the fact that the Legislature may not have considered the issue.  While the Legislature cannot be expected to anticipate and address all issues that may arise pursuant to statute, the ERA may not have initially contemplated administrative appeals initiated by the supervisor.  Nonetheless, an inference drawn from legislative silence certainly cannot be controlling when it is contrary to other textual and contextual evidence of legislative interpretation.  
Other statutes that involve administrative review are divided as to whether the administrative decision is enforced pending appeal.  The Tribal Employment Rights Ordinance, states that “[a]ll decisions and orders of the Commission shall be in full force and effect pending an appeal, absent injunctive relief from the Court.”  Tribal Employment Rights Ordinance, 6 HCC § 3.23B(ii).  On the other hand, the Tribal Enrollment and Membership Code provides that a member subject to removal by the Committee on Tribal Enrollment the right to “receive his or her per capita payment until all legal challenges to his or her removal [are] exhausted.”  Tribal Enrollment and Membership Code, 2 HCC § 7.10d(2).  One statute indicates that the administrative action controls pending appeal to the Court and the other statute implies that the administrative action is essentially stayed pending appeal to the Court.

Neither the related briefs, nor the oral arguments relied upon statutes or judicial rules.  The parties’ positions are instead policy arguments.  The respondent states that continued denial of employment is an unfair hardship during the lengthy and unpredictable appellate process.  LPER at 02:08:05 p.m. CST.  The petitioners argue that if the respondent was provided with the GRB awarded relief, and the petitioners were to prevail, the petitioners would be unlikely to recover the GRB awarded relief.  LPER at 02:09:32, p.m. CST.  According to the petitioners, prudence therefore requires that the GRB awarded relief be withheld until the Court renders a final result.  


The petitioners also suggested at Oral Argument that the Court lacked a statutory basis to grant the requested relief.  Mot. Hr’g (LPER, Jan. 2, 2014, 02:08:00 p.m. CST).  However, the Court’s powers granted under the ERA include “an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee.”  ERA, § 35d.  That passage does not address interlocutory actions or otherwise limit the Court’s powers.  Furthermore, the grant of power given to the GRB under ERA specifically states that “[t]he employee may be reassigned or reinstated to the same or comparable position,” as well as including provisions relating to the other forms of requested relief.  ERA, § 34h5.  In contrast, the ERA does not provide a statutory basis for allowing the Executive Director of Personnel to delay an employee reinstatement pending appeal.  The petitioners also fail to point to any legal authority allowing them to unilaterally stay a result reached by the GRB.  While the Court has the ability to do so through its injunctive powers, no request for injunctive relief has been made.
The Court developed a general practice regarding administrative review, specifically regarding the Grievance Review Board.  If an employee does not prevail at a GRB hearing, then the underlying GRB decision invariably remains valid during the pendency of the appeal.  The employee remains subject to the disciplinary action unless the Court, or the GRB on remand, reverses the decision.  Arguably, the rule therefore is that GRB decisions are valid pending appeal whereby they are either affirmed and upheld, or overruled by a subsequent Court decision.  Logic would imply that if an employee prevails at a GRB hearing, the underlying GRB decision presumptively remains valid during the pendency of the appeal, absent action by the Court or the GRB.  
Therefore, the Court grants the respondent’s motion.  As the GRB instructed, the respondent shall “be placed within the Ho-Chunk Nation in a comparable position, termination and negative paperwork be removed from her personnel file, Bridge Service Credit with the same annual and sick leave rates of accrual that she was receiving before her improper termination[,] and lost wages from the date of her termination to the date that she is rehired with the Ho-Chunk Nation.”  Notice of Mot. & Mot. Enforcing Relief at 1; Christopherson, GRB # 032.12H & 037.H/D/T at 14.  The Personnel Department shall contact the respondent within a period of sixty (60) days from the entry of this judgment to establish the timeline in relation to reinstatement.  ERA, § 5.35d(2).

The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  Otherwise, "[t]he time for taking an appeal shall begin from the date the judgment is filed with the [Trial Court] Clerk [of Court]."  HCN R. Civ. P. 57.  Since this decision represents a non-final judgment, "[a]n appeal from [this] interlocutory order maybe [sic] sought by filing a petition for permission to appeal with the Supreme Court Clerk within ten (10) calendar days after the entry of such order with proof of service on all other parties to an action."  Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.
IT IS SO ORDERED this 2nd day of April 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Amanda L. WhiteEagle
Associate Trial Court Judge
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� The outstanding motions consisted of the October 25, 2012 Notice of Motion and Motion Enforcing Relief, the December 30, 2013 Notice of Motion and Motion Enforcing Relief, and the September 28, 2012 Motion to Supplement the Record, along with the December 23, 2013 Supplemental to Motion to Supplement the Record.


� The Court notes that this is an aberration from the GRB Decision, but provides the parties with a definite timeframe to accomplish the request.





�Please put in the official title of the Motion to Supplement, then a (hereinafter Petitioner’s Motion to Supplement)


�Needs a pinpoint cite when having a direct quotation.





P:/CV 12-46 Order (Denying Mot. to Supplement the Record and Granting Mot. Enforcing Relief)

 Page 11 of 19

_1119423101.doc
[image: image3.png]0LOY-¥E7-008 10 7ZLT-+8T (STL)
ST9PS IM ‘ST JoAR] Yoe[g
0L X0g "0'd &)

S
SR
<t|

=




[image: image2.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]





[image: image1.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]








