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 IN THE 

HO-CHUNK NATION TRIAL COURT

	Nina Garvin,
            Plaintiff,

v.

Ho-Chunk Nation Department of Personnel, and Carol Garvin, Director of the Department of Personnel, in her official capacity, 

            Defendants. 
	
	Case No.:  CV 16-08



ORDER

(Denying Motion to Dismiss)

INTRODUCTION
The Court must determine whether to grant the defendants’ request for dismissal.  The Court denies the Motion to Dismiss, and exercises its subject matter jurisdiction over the claim advanced by the plaintiff, Nina Garvin, due to an explicit waiver of sovereign immunity under the Employment Relations Act of 2004  (hereinafter ERA),  6 HCC § § 5.35d(2).
  The Court also addresses the defendants’ statute of limitations argument.  The Court declines to interpret the Statute of Limitations and Commencement of Claims Act (hereinafter SLCCA), 2 HCC § 14 as excluding the present claim.
PROCEDURAL HISTORY


The plaintiff, Nina Garvin, by and through her counsel, W. Noah Lentz, initiated the current action on February 19, 2016 through the filing of her Complaint.  On March 17, 2016, the defendants, Carol Garvin and the Ho-Chunk Nation Department of Personnel, acting through their counsel William F. Gardner, filed their Defendant’s Answer and Affirmative Defenses (hereinafter “Answer”).  Following the defendant’s initial motion were Defendant’s First Request for Admissions, as well as, Defendant’s First Interrogatories to Plaintiff, and Rule 31 Disclosures filed on April 22, 2016. On May 25, 2016 plaintiff filed her Responses to Admissions and Interrogatories. Defendants filed a Motion to Dismiss on May 27, 2016.  Nina Garvin in turn filed a Response to Motion to Dismiss on June 6, 2016, which led to the defendants filing a Reply to Plaintiff’s Response to Motion to Dismiss on June 8, 2016.  

On June 9, 2016, the Court held a Pre-Trial Conference wherein the parties agreed to argue the merits of the defendants’ Motion to Dismiss.  The following parties attended the hearing:  Attorney William F. Gardner, appearing personally on behalf of the defendants; and Attorney Lentz, appearing in person with the plaintiff, Nina Garvin.  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. III - Organization of the Government

Sec. 3.

Separation of Functions.  No branch of the government shall exercise the powers and functions delegated to another branch.

Art. IV - General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(b)
To establish Executive Departments, and to delegate legislative powers to the Executive branch to be administered by such Departments, in accordance with the law; any Department established by the Legislature shall be administered by the Executive; the Legislature reserves the power to review any action taken by virtue of such delegated power;

(f)
To set the salaries, terms and conditions of employment for all governmental personnel;

Art. VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 7.

Powers of the Supreme Court.

(a)
The Supreme Court shall have the power to interpret the Constitution and laws of the Ho-Chunk Nation and to make conclusions of law.  The Supreme Court shall not have the power to make findings of fact except as provided by enactment of the Legislature.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

Sec. 14.
Right to Appeal.  Any party to a civil action, or a defendant in a criminal action, who is dissatisfied with the judgment or verdict may appeal to the Supreme Court.  All appeals before the Supreme Court shall be heard by the full Court.

Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;

Art. XII - Sovereign Immunity

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

STATUTE OF LIMITATIONS & COMMENCEMENT OF CLAIMS ACT, 2 HCC § 14

Subsec. 3.
Jurisdiction.  The Ho-Chunk Nation Trial Court (“Court”) shall have exclusive jurisdiction over actions brought under the laws of the Nation. Any such action shall be brought not later than 90 calendar days after the date of the cause of action arises, unless otherwise specified herein or by statute. 
EMPLOYMENT RELATIONS ACTION OF 2004, 6 HCC § 5

Subsec. 7
 Definitions.  Whenever the following terms are used in this Act, they shall have the meanings indicated.

i. Comparable Wage.  A wage that is up to 15% of the current wage or previous wage, unless otherwise authorized in writing.  

Subsec. 34
 Administrative Review

h.  Scope of Authority and Limited Waiver of Sovereign Immunity.  The decision of the Board shall direct a remedy or remedies consistent with the findings of the Board, enforceable by the Executive Director of Personnel, subject to the following considerations and limitations:


      (2)  The sovereign immunity of the Nation is limited only to the extent articulated within this section in terms of permitting monetary or equitable relief to employees who have proven discrimination, harassment, or improper disciplinary action.

      (5)   Equitable relief may be entered by the Board to be enforced by the Executive Director of Personnel as follows:



   a.   The employee may be reassigned or reinstated to the same or comparable position.



    b.  Any reference to improper of overturned disciplinary action may be removed from the employee’s personnel file, of notice that such disciplinary action was overturned will be clearly noted on the record f such action that it cannot be used in progressive discipline or be otherwise held against the employee for future references. 



    c.     Award of bridged service credit.



    d.   Restoration of seniority and rate of annual and/or sick leave accumulation in accordance with the existing language for such employees. 
Subsec. 35
  Judicial Review.


a.  Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.

d. Relief.

(1)  This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation.

(2)  The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation’s laws.  Other equitable remedies shall only include:



(a)  an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee;

(b) the removal of negative references from the employee’s personnel file; 

(c) the award of bridged service credit; and

(d) the restoration of the employee’s seniority.

(3)  Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation.  Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section.

FINDINGS OF FACT

1.
The parties received proper notice of the June 9, 2016 Pre-Trial Conference. 

2.
 The plaintiff, Nina Garvin, maintains a mailing address of S2873 Decorah Rd., #1322, Baraboo, WI 53913.
3.
The defendant, Department of Personnel, is an entity of the Ho-Chunk Nation, and maintains an address of Executive Office Building (TOB), W9814 Airport Rd., P.O. Box 667, Black River Falls, WI 54615.
4.
On January 20, 2014, the Grievance Review Board (hereinafter GRB) issued GRB Decision #110-112.13T, awarding Nina Garvin equitable relief including reassignment to a comparable position within the Ho-Chunk Nation and retention of her bridge service credit and restoration of seniority status.  Complaint at 14; GRB Decision at 9.
5.
On January 23, 2014, the Ho-Chunk Department of Personnel contacted Nina Garvin and offered her the position of “Home School Coordinator” with the Ho-Chunk Nation.  Motion to Dismiss at 2.

6. 
On February 19, 2014, the Ho-Chunk Nation and Ho-Chunk Nation Department of Health filed an appeal in Ho-Chunk Nation Trial Court for judicial review of the administrative order, CV 14-03. 
7.
On or about the date of March 7, 2014, the plaintiff sent a letter to the Ho-Chunk Nation Personnel Department and informed them that she was unqualified for the Home School Coordinator position and therefore declined the offer. 
8.
On October 26, 2015, the Court issued an Order (Conditional Dismissal), CV 14-03 (HCN Tr. Ct., Oct. 26, 2015), which provided notice to the parties that the case would be closed within thirty (30) days due to inactivity, absent any showing of good cause from either party. The Court closed CV 14-03, hearing no objection from any party, on November 23, 2015.
9.
On November 30, 2015, the Ho-Chunk Nation and Ho-Chunk Health Department filed a Motion for Voluntary Dismissal in companion case CV 14-02 which also appealed GRB Decision #110-112.13T.

10.
On February 19, 2016, Nina Garvin filed her Complaint to enforce the judgment of the GRB Decision #110-112.13T, eighty-eight (88) days after closure of CV 14-03. Plaintiff argues that her cause of action arose after the dismissal of CV 14-03, therefore she is within the 90 day statute of limitations period allowed under the SLCCA. 
DECISION
I. Sovereign Immunity
The Ho-Chunk Nation Constitution expressly provides the Court with the authority to grant all remedies in law and in equity.  Const., Art. Vii, § 6(a). The Constitution also limits the kind of claims that the judiciary can entertain through Article XII of the Constitution which states:

“The Ho-Chunk nation shall be immune from suit except to the extent that the 
Legislature expressly waives its sovereign immunity, and officials and 
employees of the Ho-Chunk 
Nation acting within the scope of their duties or 
authority shall be immune from suit…” 

Defendants base part of their argument for dismissal on the sovereign immunity of the Ho-Chunk Nation, and the subsequent protections afforded to both entities and officials of the Ho-Chunk Nation. 
First, the Court draws the defendants’ attention to the section of Article XII that empowers the Legislature to waive the Nation’s sovereign immunity.  The Court determines that the limited waiver of sovereign immunity contained within ERA, § 5.35 applies to this matter, and as a result, the Court is clearly and explicitly granted jurisdiction to:

“[G]rant equitable relief mandating that the Ho-Chunk Nation prospectively 
follow 
its own law, and as necessary to directly remedy past violations of the 
Nation’s laws. Other equitable remedies shall only include:  a) and order of 
the Court to the Executive Director of the Department of Personnel to reassign or 
reinstate and employee; b) the removal of negative references from the 
employee’s personnel file; c) the award of bridged service 
credit; and d) the 
restoration of the employee’s seniority.”
ERA, § 5.35d(2). 

 Included under this waiver of immunity is the explicit ability of the Court to order the “Executive Director of the Department of Personnel to reassign or reinstate the employee…”  ERA, § 5.35d(2)(a). Therefore, defendants’ sovereign immunity argument is overcome. The Court finds that the applicable waiver of sovereign immunity applies also to the Director of the Department of Personnel, Carol Garvin, who was named in her official capacity.  Accordingly, the Court determines that the issue of whether the Director of Personnel acted within the scope of her employment depends on the merits of the case, and will be an issue better suited for Trial. 
II. Statute of Limitations

The remaining ground for the dismissal of the Complaint offered by the defendant is that the Complaint was not filed within the required timeframe of either the ERA or SLCCA.  The Court disagrees.  

Defendants argue that the timing constraints set forth in the ERA and SLCCA, § 14.4e bar the suit against them. The defendants mistake an enforcement action for an appeal of a GRB Decision.   The language of the SLCCA, § 14.4e, states:


e. Employment. All employment actions must be filed in the Trial Court within 30 
calendar days of the final administrative grievance review decision by the 
Grievance Review Board. 

The Court determines that this section of the SLCCA references the 30 day time constraint set forth in the ERA applicable to an appeal from a GRB decision and triggering the judicial review process of the Trial Court. Here, Nina Garvin is not appealing the GRB decision, but alleging that the Ho-Chunk Nation Department of Personnel has failed to adequately comply with the GRB decision. The time constraint in this portion of the statute for enforcement actions is, in practice, impractical and contrary to notions of justice as it is unlikely that the Department of Personnel will have had the opportunity to fully carry out the equitable remedies ordered by the GRB within 30 calendar days.   

Ho-Chunk case law has already reconciled inconsistencies between the ERA and other statutory limits or procedural rules. In Amanda Beder v. Kori Mann, et al., CV 12-43 (HCN Tr. Ct., Aug. 22, 2013), the Court held that “the ERA clearly confines all employment actions to its exact provisions[.]”  Examples of employment actions under the ERA include harassment claims, employee discipline grievances, and grievances pertaining to the hiring process. Id. at 1. There is no question that the original case falls under the provisions set forth in the ERA, rather the remaining question presented is which timeframe under SLCCA is applicable to an action not explicitly contemplated by the ERA.  

The Court looks to Ho-Chunk Nation et al. v. Nicole Christopherson, in which the Court determined that where the ERA is silent, and where there is contrary textual or contextual evidence of legislative interpretation, general practices adopted by the Court would control. CV 12-46 (HCN Tr. Ct., Apr. 2, 2014) at 16 - 18. In Christopherson, the Court formally recognized two pertinent general practices regarding administrative review. First, the Court established, as the defendants point out, that GRB decisions are valid pending appeal. Second, the Court established a practice of accepting a Motion Enforcing Relief, following the date of a GRB decision, outside the 30 or 90 day allowances provided in the SLCCA.  Furthermore, Christopherson is significant as it justifies a finding that the 90 day statute of limitations is triggered upon knowledge of the refusal of the Department of Personnel to abide by the decision of the GRB. 

In summation, the timeliness of the plaintiff’s Complaint is dependent on what constitutes the date on when her “cause of action” arose. As the plaintiff has pointed out, Ho-Chunk Nation Trial Court has previously addressed this issue in Daniel W. Green v. Real Estate Manager, HOP, CV 00-108 (HCN Tr. Ct., Dec. 31, 2002). In Green, the Court found that, “A limitations period does not begin to run until the plaintiff has a ‘complete and present cause of action.’” Id. at 12. Nina Garvin asserts that it was reasonable for her to presume that the Department of Personnel would honor its statutory obligations until after the dismissal of CV 14-03. See Response to Mot. to Dismiss (June 6, 2016) at 2.  The Court finds that Green, and the preceding case law, support plaintiff’s claim. On February 19, 2016, Nina Garvin filed her Complaint to enforce the judgment of the GRB Decision #110-112.13T, eighty-eight (88) days after closure of CV 14-03. Accordingly, the Court declines to find that the present action is barred by the statute of limitations and the Motion to Dismiss is DENIED.
IT IS SO ORDERED this 7th day of July 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Mary Jo B. Hunter
Associate Trial Court Judge 
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� The Court references the Employment Relations Act of 2004 that in effect on the date of the hearing, June 9, 2016. 
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