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IN THE 

HO-CHUNK NATION TRIAL COURT

	General Council Agency,
            Plaintiff,

v.

Pine Giroux, 
            Defendant.


	
	Case No.:  CV 15-02



ORDER 
INTRODUCTION

The General Council Agency alleges that Pine Giroux, a previous employee, took confidential files from the General Council Agency without consent or authorization while she was employed with the Agency. Complaint at 4. The Court must determine whether to grant the request for relief found in the General Council Agency’s January 23, 2015 Complaint.
 In finding that the Court has jurisdiction over the instant case, the Court denies the General Council Agency’s request for relief. 
PROCEDURAL HISTORY

The General Council Agency (hereinafter “GCA”), by and through Attorney John Swimmer, initiated an action by filing a Complaint with the Court on January 23, 2015. The Court dismissed the GCA’s claims and Pine Giroux’s counterclaims in the original case for lack of subject matter jurisdiction. Order (Dismissal), CV 15-02 (HCN Tr. Ct., June 30, 2015). 
 The Agency appealed the dismissal as to the causes of action against Pine Giroux and not as to the other defendant in the original case, Melodie Cleveland.
  The Ho-Chunk Nation Supreme Court reversed and remanded the case to the Trial Court. GCA v. Pine Giroux, SU 15-10 (HCN S. Ct., Dec. 22, 2015). The Trial Court subsequently held a Pre-Trial Conference on February 22, 2016.
 The Pre-Trial Conference addressed several motions made by the parties, all of which the Court denied. Order (Scheduling Trial and Denying Motions), CV 15-02 (HCN Tr. Ct., Feb 24, 2016). 


Attorney W. Noah Lentz, on behalf of Pine Giroux, filed a Notice of Appearance and Motion to Continue Trial on March 1, 2016.  The Court granted this motion on March 7, 2016. Order (Granting Motion to Continue Trial), CV 15-02 (HCN Tr. Ct., Mar. 7, 2016).
 Attorney John Swimmer, on behalf of the GCA, filed a Motion Objecting to Continuance on March 11, 2016. The Court convened a Motion Hearing on March 29, 2016 at 11:29 a.m. CDT, to address the motions. The following persons appeared at the hearing: Attorney Swimmer, on behalf of GCA; Attorney Lentz, on behalf of Pine Giroux; Pine Giroux, the defendant; and Wendi Running Horse, GCA Deputy Advocate. During the Motion Hearing, the Court scheduled a Continued Motion Hearing for April 14, 2016, at 10:30 a.m. CDT to hear Pine Giroux’s Motion for Summary Judgment. The Court subsequently denied the Motion for Summary Judgment. Order (Denying Motion for Summary Judgment), CV 15-02 (HCN Tr. Ct., Apr. 28, 2016). 
The Trial convened at 8:30 a.m. CDT on May 2, 2016. The Court granted Pine Giroux’s Motion for Scheduled Recess filed on April 29, 2016 from the bench allowing for a recess from 11:54 a.m. CDT until 1:30 p.m. CDT on the first day of the trial. The Court adjourned for the day at 2:29 p.m. CDT on May 2, 2016.  The following parties appeared at the May 2, 2016 Trial: Attorney Swimmer, on behalf of GCA; Wendi Running Horse, witness for the GCA; Muriel WhiteEagle-Lee, witness for the GCA; Police Officer Christian Eversum, witness for the GCA; Leonard Tebeau, witness for the GCA; Matthew Mullen, witness for the GCA; Joy Lucille Thompson, witness for the GCA; Attorney Lentz, on behalf of Pine Giroux; and Pine Giroux, the defendant. 
The second day of the Trial convened at 9:00 a.m. CDT on May 3, 2016 and adjourned at 10:41 a.m. CDT. The following parties appeared at the May 3, 2016 Trial: Attorney John Swimmer, on behalf of GCA; Attorney W. Noah Lentz, on behalf of Pine Giroux; and Pine Giroux, the defendant.
APPLICABLE LAW

FINDINGS OF FACT

1.
The parties received proper notice of the May 2, 2016 and May 3, 2016 Trial as the parties agreed to the date at the Motion Hearing and notice was contained in a previous order. Order (Denying Motion for Summary Judgment) at 9.
2.
 The General Council Agency is a duly constituted entity and agency of the Ho-Chunk Nation, a federally recognized Indian tribe.  See 79 Fed. Reg. 4748 (Jan. 29, 2014); see also HCN Const.  Art. IV, § 3(d).
  The General Council Agency 's purpose is “to act as the agent of the Ho-Chunk Nation General Council to serve and exercise the right of all eligible Ho-Chunk voters when they set policy for the Nation, propose constitutional amendments, or establish internal procedures through resolutions passed at a duly called General Council meeting.” GCA Mission Statement.
3.
Pine Giroux is an enrolled member of the Ho-Chunk Nation and was employed by the General Council Agency. Compl. at 2. 
4.
Pine Giroux, took confidential files from the General Council Agency. Id., at 1. 

5.
Pine Giroux believed that she took the files with authorization. Motion for Summary Judgment (Mar. 21, 2016) at 3; Id., at Exhibit A.

6.
Pine Giroux brought the files in question to the Attorney General at the Ho-Chunk Nation Department of Justice. Continued Motion Hr’g (LPER, Apr. 14, 2016, 10:46:23 a.m. CDT). 

7.
The General Council Agency alleges breach of contract, conversion, conspiracy to convert, and breach of fiduciary duty as causes of action. Compl. at 3 – 7. 
DECISION
I. Standard of Review & Burden of Proof
This Court has previously found that “a plaintiff bears the burden of proof at trial.” Gloria Visintin v. Ho-Chunk Nation Election Board, CV 08-86 (HCN Tr. Ct., Dec. 16, 2008). This Court in a prior case stated, “Three levels of proof exist: preponderance of the evidence, beyond a reasonable doubt, and clear and convincing evidence. Clear and convincing evidence is the intermediate level of burden of persuasion, falling somewhere between the traditional standards of preponderance of the evidence and beyond a reasonable doubt.” Michael Sallaway v. Ho-Chunk Nation Election Board, CV 07-27 (HCN Tr. Ct., May 24, 2007). The parties differed on which standard of review they believed should be applied to this case. Both parties presented information about the standard of review that should be used but neither presentations revealed a clear-cut answer. Therefore, the Court finds itself in the unique position of having to determine which standard of review should be used in cases involving a government agency suing a previous employee for violating a statute in a civil suit – not a suit involving an administrative board decision. 
The General Council Agency’s causes of action arise under the Ho-Chunk Nation Employment Relations Act, 6 HCC § 5 (hereinafter “ERA”), thus the Court must look to the ERA for an applicable standard of review. The Agency’s counsel asserted that a “preponderance of the evidence” level of review should be used and cited § 5.34(h)(4) of the ERA along with Ho-Chunk Nation v. Grievance Review Board, CV 10-07 (HCN Tr. Ct., Nov. 2, 2010). LPER, Apr. 14, 2016, 10:02:02 a.m. CDT; ERA, § 5.34(h)(4). That provision of the ERA is titled “Administrative Review Process” and pertains to cases where an employee is appealing a Board decision. Id. The standards of review within the ERA that the GCA cited do not apply to the particular circumstances of this case as the Grievance Review Board is not involved. Id. at § 5.34(a) (the Administrative Review Process applies only to incidents that resulted in disciplinary action). In addition, the case precedent cited by the GCA also applies to cases where a Board decision is involved and is equally inapplicable to the current case. Ho-Chunk Nation at 11. If the Court were to use the preponderance of the evidence standard from that section, as the GCA suggests, then all other portions of that section would need to be applied to this case. Those sections are inapplicable because they pertain solely to Grievance Review Board decisions.
Pine Giroux’s attorney suggested that the Court should apply a “clear and convincing” standard as a “higher standard of evidence is appropriate” when a statute is silent about burden of proof. LPER, Apr. 14, 2016 10:30:46 a.m. CDT. Pine Giroux’s attorney offered sections of the Election Code and the Tribal Enrollment Membership Act as examples of statutes where this higher intermediate standard is used. 2 HCC §§ 6.16(a)(1)(ii), 6.18(b); 2 HCC § 7.12(c)(3); LPER, Apr. 14, 2016, 10:31:32 a.m. CDT.
The Ho-Chunk Nation Supreme Court has stated that, “The tribal judiciary must issue orders and act within the laws of the Nation that are available.” In re E.K.B., SU 12-05 (HCN S. Ct., Dec. 18, 2012). This Court has previously found that, “The Court must therefore find that the lack of a specified standard of review means the Court is free to choose a standard that best fits the circumstances of this legislative scheme.”  Theresa Hendrickson v. HCN Enrollment, CV 99-10 (HCN Tr. Ct., Oct. 12, 1999) at 6. The facts of this case pertain to an employer pursuing a civil suit and penal damages against a prior employee for violation of a statute. This Court has not heard a case with similar facts, however, Wisconsin state courts have decided cases under like circumstances.
 In Carlson & Erickson Builders, Inc. v. Lampert Yards, Inc., the defendant argued that a middle burden of proof should be used as the defendant faced damages which had a punitive element stemming from conduct of a seemingly criminal nature. Carlson & Erickson Builders, Inc. v. Lampert Yards, Inc., 190 Wis.2d 650, 529 N.W.2d 905 (1995). The Court in that case ultimately used a lower burden of proof as it found this would further the legislative goal.  Id., at 658. Similarly, the defendant in Marquez v. Mercedes-Benz USA, LLC, faced punitive damages for allegedly criminal conduct. Marco A. Marquez v. Mercedes-Benz USA, LLC, 341 Wis.2d 119, 141, 815 N.W.2d 314 (2012). However, the Court in that case applied a middle burden of proof as the Court found that applying the lower burden of proof would “undermine the statute’s purpose.” Id. This Court must look at the legislative intent behind the statute in order to determine which burden of proof will further the purpose of the statute. 
The Agency seeks to have Pine Giroux penalized for criminal conduct that allegedly violated the ERA. Criminal conduct is typically assessed with the highest standard of review. Carlson at 660. The purpose of the ERA is to “establish uniform employment practices throughout the Ho-Chunk Nation in the utilization of human resources in the achievement of the desired goals and objectives of the Nation.” ERA, § 5.2. It is in the Nation’s best interest to treat employees fairly and justly to ensure that the Ho-Chunk Nation is a desirable employer. The Court finds that an intermediate burden of proof should be used in this case to ensure that a previous employee is only penalized based on evidence that indicates a clear and convincing violation of the ERA. The clear and convincing standard requires a “high probability of the truth of the facts asserted.” Mary Ellen Blackdeer Anwash v. HCN Enrollment Committee, SU 14-04 (HCN S. Ct., Dec. 2, 2014) at 17. Therefore, the Court will implement a clear and convincing standard of review to the facts of this case.
II. Jurisdiction
In a prior proceeding, the Ho-Chunk Nation Supreme Court stated that the Trial Court “must either discern or verify whether the Ho-Chunk Nation legislature has ‘enacted a law to which the HCN Trial Court can apply to [a] case.’” General Agency Council at 2, (quoting Ho-Chunk Nation v. Harry Steindorf et al., SU 00-04 (HCN S. Ct., Sept. 29, 2000) at 5). Furthermore, the Supreme Court stated, “Essentially, a court may exercise subject matter jurisdiction over a cause of action if constitutionally or statutorily empowered to hear such cases in general.” Id., at 3. The Ho-Chunk Nation Constitution provides that, “the Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.” HCN Const., art. VII, § 4. Specifically, this Court has, “the power to make findings of fact and conclusions of law… to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.” Id., at § 6(a). 
In the Complaint, the Agency stated that this Court has subject matter jurisdiction over this case “pursuant to the Ho-Chunk Nation Employee Relations Act, 6 HCC § 5,  which provides that no confidential information shall be divulged to any person who does not possess the legal or operational right to know.” Compl. at 3;
 ERA, §5 .15(c)(3). This Court has subject matter jurisdiction over this case as the ERA is a statute enacted into law by the Ho-Chunk Nation Legislature. ERA, § 5; HCN Const., Art. VII, § 5. This Court has personal jurisdiction over the parties as the incident that gave rise to GCA’s causes of action occurred on tribal trust land, Pine Giroux was a Ho-Chunk Nation employee, and the GCA is an agency of the Ho-Chunk Nation. Id.; Id., at Art. I, § 2.
III. Causes of Action

A. Breach of Contract
The Agency alleged that Pine Giroux breached a contract she had with her employer. Compl. at 3. The Agency asserts that the contract was a confidentiality agreement Ms. Giroux signed. Id. However, that agreement was not provided to this Court. Attorney Swimmer, on behalf of the GCA, stated at the Trial that the agreement could not be obtained because Pine Giroux had taken her employment file from the GCA and had not returned it. Trial (LPER, May 2, 2016, 01:48:01 p.m. CDT); Continued Trial (LPER, May 3, 2016, 10:22:27 a.m. CDT). The Court finds this argument lacking.

This Court adheres to the Federal Rules of Evidence (hereinafter Fed. R. Evid.) concerning production of documentary evidence. “An original writing, recording, or photograph is required in order to prove its contents unless these rules or a federal statute provides otherwise.” Fed. R. Evid. 1002. Furthermore, the rules state, “A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.” Id., at 1003. Accordingly, GCA should have produced the original agreement or a duplicate to prove its existence and its contents. GCA could have petitioned the Department of Personnel, the entity responsible for maintaining employment records, for the original or a copy of the confidentiality agreement that Ms. Giroux signed. ERA, §5.6(b); Ho-Chunk Nation Discovery Act, 2 HCC § 3.7.
 Attorney Swimmer produced several witnesses that testified they signed confidentiality agreements when they were hired as employees, but these testimonies are not persuasive as the Confidentiality Agreement Pine Giroux allegedly signed was the best evidence and could have been produced. This Court cannot evaluate whether this agreement constituted a contract without the document itself as to do so would violate the Federal Rules of Evidence. The Court is unable to find that Pine Giroux breached an agreement which the Agency does not produce.  
In addition, Attorney Swimmer, on behalf of the Agency, attempted to argue at Trial that the ERA acted as a contract between the Agency and Pine Giroux, however the Court finds this argument unsubstantiated. LPER, May 2, 2016, 02:18:46 p.m. CDT. Attorney Swimmer asked the witness, Joy Thompson, whether she thought the ERA was a contract between employers and employees. Id. Ms. Thompson’s unqualified opinion,
 although appreciated, is not a substitute for counsel’s inability to produce law supporting his contention. The issue of whether there was a violation of a statute is a separate question that should not be confused with a breach of  contract. Given the lack of sufficient evidence, this Court cannot find that the Pine Giroux breached a contract. 
B. Conversion

The ERA prohibits conduct such as, “Unauthorized removal, negligent, or improper use of any Tribal property, equipment, or funds or that of its clients, customers, or agents. This includes the private use, use that creates an unreasonable risk of damage to property, and embezzlement or conversion for personal use of Tribal funds or property.” ERA, §5.30(e)(13). It is uncontested that Pine Giroux removed files from the GCA office. LPER, May 3, 2016, 09:21:02 a.m. CDT. Thus, the question to be addressed in regards to the conversion claim is whether Pine Giroux was authorized to remove those files from the GCA office. The Agency must prove by clear and convincing evidence that Pine Giroux was not authorized to take the property. The Court finds that GCA did not meet the burden of proving by clear and convincing evidence that Pine Giroux’s actions were unauthorized.
Pine Giroux testified that she received a directive from the Ho-Chunk Nation Legislature (hereinafter Legislature) in July 2012 to produce GCA meeting minutes. Id., 09:11:50 a.m. CDT. She stated that she tried to contact Marvin Decorah, Sr., the GCA Chairperson and her supervisor, for direction on whether to surrender the documents. Id., 09:12:20 a.m. CDT. Ms. Giroux said she was unable to contact her supervisor and she contacted Muriel WhiteEagle-Lee who told her to speak with Attorney John Swimmer. Id. Pine Giroux further stated that Attorney John Swimmer told her that there is a process for requesting meeting minutes which the Legislature should go through. Id. She testified that she told the Legislature this, but also produced the meeting minutes to which she had access.
 Id., 09:13:45 a.m. CDT. She stated that there was a motion during an Executive Session meeting on July 17, 2012 authorizing her to take documents from the GCA office and bring them to an attorney in anticipation of a suit against the Nation. Id., 09:32:18 a.m. CDT.  
There was a meeting of the Legislature on August 22, 2012, during which Rep. Heather Cloud made a motion directing GCA to produce all meeting minutes. Motion for Summary Judgment (Mar. 21, 2016) at Exhibit A;  LPER, May 3, 2016, 09:14:53 a.m. CDT. According to Pine Giroux’s testimony, she did not believe that the GCA would comply with this directive but she believed the Legislature had the authority to order such action. Id., 09:15:30 a.m. CDT. On September 10, 2012, Pine Giroux decided to comply with the resolution from the August 22, 2012 legislative meeting. Id., 09:18:39 a.m. CDT.  She removed files from the GCA office, then delivered the files to the Attorney General and the Ho-Chunk Nation Department of Justice with the assistance of Melodie Cleveland. Id.  
Muriel WhiteEagle-Lee and Wendi Running Horse, both employees of the GCA at the time of the incident, testified that Pine Giroux did not have consent to take files from the office. LPER, May 2, 2016, 10:05:32 a.m. CDT; Id., 01:57:51 p.m. CDT. Marvin Decorah, Sr., Chairman of the GCA at the time, allegedly knew that Pine Giroux planned on turning over the files. Id., 09:24:51 a.m. CDT. Ms. Giroux testified that she saw Marvin Decorah, Sr. at the Health Center at 8:30 a.m. the morning of September 10, 2012, and he told her to, “Do what you have to do… take it to who you have to take it to.” Id. This statement is hearsay, however Marvin Decorah, Sr., was not able to testify about the truthfulness of his statement as he passed away prior to these proceedings. There is an exception to the hearsay rule which allows for hearsay evidence when the witness is not available and it is a statement against interest.
 Fed. R. Evid. 804(a)(4); 804(b)(3). This statement is clearly against Marvin Decorah’s interest since such a statement could negatively impact his job as the Chairperson of the GCA,  and thus falls into the exception to hearsay. Furthermore, the video surveillance footage that the GCA’s counsel showed in court displayed Marvin Decorah watching Ms. Giroux place files in her car later that same day but he didn’t attempt to physically stop her and she continued placing the files in her car.
 GCA’s Exhibit A; LPER, May 2, 2016, 11:26:17 a.m. CDT. In light of all this evidence, it seems reasonable to deduce that Pine Giroux would have stopped her actions if Mr. Decorah contested what she was doing. This suggests that Marvin Decorah, Sr. implicitly, if not explicitly, condoned Pine Giroux taking the files from the GCA office. However, the pivotal question here is not whether Pine Giroux had consent to take the files. Instead the question is whether she had the authority to do so. 
The directive Pine Giroux received from a GCA Executive Council Meeting and the legislative resolution support the contention that Pine Giroux had authorization to take the files. GCA has not proven that the directive that came from the Ho-Chunk Nation Legislature was not sufficient authorization to justify Pine Giroux taking the files and producing them to the Attorney General. Nor has GCA proven that Pine Giroux was not authorized by the GCA to take the files out of the office. The Agency has not met the burden of proving by clear and convincing evidence that Ms. Giroux taking the files was unauthorized and therefore a violation of § 5.30(e)(13) of the ERA. 
Another question that must be addressed as to the taking of confidential documents in this case is whether the entity that received the documents is privy to receive confidential information. As mentioned previously, the Agency cited a provision of the ERA that states, “no confidential information shall be divulged to any person who does not possess the legal or operational right to know.” ERA, §5.15(c)(3). Pine Giroux gave the files to the Ho-Chunk Nation Department of Justice by way of the Ho-Chunk Nation Attorney General. LPER, May 3, 2016, 09:25:35 a.m. CDT; LPER, May 2, 2016, 10:21:41 a.m. CDT.
  The Agency did not effectively demonstrate that the Attorney General of the Ho-Chunk Nation is a person who does not have the “legal or operational right to know” regarding the contents of General Council Agency documents. ERA, §5.15(c)(3). Therefore, GCA did not prove by clear and convincing evidence that Pine Giroux violated this section of the ERA either. 
C.  Conspiracy to Convert
The Agency alleged that Pine Giroux conspired to steal the documents, however the Agency did not provide any statute, code, or rule in the Complaint that this Court could look to that defines or provides the elements of conspiracy. The Agency’s attorney, John Swimmer, provided a case that mentions conspiracy. He cited Joelene Smith v. Ho-Chunk Nation and Tammy Lang, SU 98-03 (HCN S. Ct., June 7, 1999), as a case precedent for conversion and conspiracy. The Court does not accept that Smith applies to this case as Smith was decided prior to the passage of the ERA, the statute from which the Agency draws the causes of action for this case. Smith was decided based on the former Ho-Chunk Nation Personnel Policies and Procedures Manual which the ERA replaced. Smith at 1. Indeed, the first page of the ERA states, “This Act supersedes the Ho-Chunk Nation’s Personnel Policies and Procedures Manual initially adopted on December 21, 1994 and last amended by Legislative Resolution 9/04/02C.” Id. The Agency did not provide any other cases that address this Court’s interpretation of conspiracy to convert under the ERA. This Court does not have the ability to interpret law that is not presented by the parties in their pleadings. The Agency has not pled this cause of action sufficiently enough for this Court to find in favor of the GCA.
D. Breach of Fiduciary Duty

The Agency listed “Breach of Fiduciary Duty” as one of the causes of action in the Complaint. Compl. at 6. However, the Agency did not cite any relevant law in the Complaint supporting this cause of action. Nor did the Agency produce any other supporting authority in other filings. Attorney Swimmer, on behalf of the GCA, did state in his closing arguments that he believed fiduciary duties are discussed in the ERA. LPER, May 3, 2016, 10:25:02 a.m. CDT. This Court attempted to look for a reference regarding fiduciary duties within the ERA, but there was no such language. Thus, this Court finds that the Agency has not sufficiently pled this cause of action and cannot therefore find that Pine Giroux breached a fiduciary duty.
IV. Damages
The Ho-Chunk Nation Rules of Civil Procedure require “a computation of any category damages claimed by the disclosing party” in the initial disclosures within ten (10) days after the scheduling conference. HCN R. Civ. P. 31(A)(3) & (31)(B). The Court requested that the parties submit briefs by May 13, 2016 regarding damages as the parties did not provide calculations of damages in previous filings. LPER, May 3, 2016, 10:38:39 a.m. CDT. Pine Giroux’s attorney filed a Post Brief Regarding Attorney’s Fees on May 6, 2016. In the Post Brief, Attorney Lentz did not request attorney’s fees as damages but instead contested awarding attorney’s fees to the General Council Agency. Attorney Swimmer submitted GCA’s Post Trial Brief Regarding Attorney’s Fees as Damages on May 11, 2016. It is at the discretion of this Court to order any party to pay attorney’s fees. HCN R. Civ. P. 53. The Court did not find GCA’s brief or oral argument in favor of awarding attorney’s fees to be persuasive. Thus, even if the Court were to find that GCA is entitled to relief, this Court would deny GCA’s request for attorney’s fees as damages.
V. Pine Giroux’s Defenses & Counterclaims
Pine Giroux did not provide any defenses in the February 16, 2015 Answer, but did provide certain counterclaims. Those counterclaims were dismissed by this Court for lack of subject matter jurisdiction and Pine Giroux did not appeal that decision to the Supreme Court. In the March 21, 2016 Motion for Summary Judgment, Pine Giroux alleged several defenses including; protection under the whistleblower statute, authority to act as an agent, that the statute was unconstitutionally vague, a statute of limitations, and that the GCA didn’t have authority to bring the case. Motion for Summary Judgment at 1-11. This Court previously denied the Motion for Summary Judgment as it failed to show that there were no issues of genuine fact. Order (Denying Motion for Summary Judgment), CV 15-02 (HCN Tr. Ct., Apr. 28, 2016). This Court did not need to address the merits of each defense in the Motion as finding that there are genuine issues of material fact is sufficient justification to deny motions for summary judgment. See HCN R. Civ. P. 55; Federal Rules of Civil Procedure 56(c); Id., 56 at cmt. a (2010). The defenses from that Motion shall not be discussed in this Decision either as the Motion was already decided upon. Pine Giroux’s course of action would have been to file a motion for an amended pleading to assert defenses in the remanded case rather than asserting the defenses in the Motion for Summary Judgment. See HCN R. Civ. P. 21. Defense counsel Lentz mentioned affirmative defenses in the oral argument, but affirmative defenses must be in the initial pleadings and cannot be introduced orally. See HCN R. Civ. P. 6-7; Fed. R. Civ. P. 8(c). Thus, there are no defenses or counterclaims that this Court need consider on Pine Giroux’s behalf.
CONCLUSION

This Court does not condone taking confidential files from an employer without authorization, however, the circumstances surrounding this case do not definitively show that Pine Giroux did not have authorization. The General Council Agency failed to meet the burden of proving by clear and convincing evidence that the Agency is entitled to the requested relief. THEREFORE, the Court DENIES the General Council Agency’s requested relief.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 11th day of July, 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Mary Jo B. Hunter

Associate Trial Court Judge
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� Defendant, Pine Giroux, filed counterclaims in the Answer on February 16, 2015 against the General Council Agency. Those counterclaims were dismissed by this Court for lack of subject matter jurisdiction. Order (Dismissal), CV 15-02 (HCN Tr. Ct., Jun. 30, 2015) at 12. Pine Giroux did not appeal the counterclaims to the Supreme Court. GCA v. Pine Giroux, SU 15-10 (HCN S. Ct., Dec. 22, 2015). Thus, this Court’s dismissal as to Pine Giroux’s counterclaims stands and the Court does not address Pine Giroux’s counterclaims in this decision.


� The General Council Agency brought this case to the Ho-Chunk Nation Trial Court after unsuccessfully pursuing the case in Jackson County where it was dismissed. Motion to Dismiss at Exhibit A. The Jackson County Court found that the action was not theft as there was no evidence of intent to permanently deprive the owner as is a required element of theft under state law. Id.


� The original case was entitled General Agency Council v. Pine Giroux and Melodie Cleveland, but the appeal was brought only on the part of Pine Giroux, thus the Court re-captioned  the case, General Agency Council v. Pine Giroux. See Order (Scheduling Trial and Denying Motion), CV 15-02 (HCN Tr. Ct., Feb. 24, 2016) at 1. 


� GCA filed a Notice and Motion to Recuse Judge on January 29, 2016 prior to the Pre-Trial Conference. The Court denied this motion on February 5, 2016. Order (Denying Motion), CV 15-02 (HCN Tr. Ct., Feb. 5, 2016).


� The Court acknowledges the prematurity of the Order (Granting Motion to Continue Trial) as the non-moving party had a ten-day window to object to the motion. See HCN R. Civ. P. 19(A); Motion Hr’g (LPER, Mar. 29, 2016, 11:31:09 a.m. CDT).


� This Court Order will not provide the statutes and rules in the body of this Order. The Ho-Chunk Nation Supreme Court will provide hard copies of the Ho-Chunk Nation statutes to each district office for tribal members. Statutes may also be found online at: � HYPERLINK "http://www.ho-chunknation.com/government/judiciary/index-of-laws.aspx" �http://www.ho-chunknation.com/government/judiciary/index-of-laws.aspx� . Please see Order (Denying Motion for Summary Judgment) issued on April 28, 2016, for laws of general applicability. 


� The General Council created GCA by passing General Council Resolution 09-17-05B at its 2005 Annual Meeting.


� Ho-Chunk Nation case law is superior authority, however, precedents from Wisconsin state law and federal law can be referenced as persuasive, not binding, authority. See Jacob LoneTree et al. v. Robert Funmaker, Jr. et al, SU 00-16 (HCN S. Ct., Mar. 16, 2001) at 4.


� This Court encourages all petitioners to cite to the specific provision of the Act to which they refer in all pleadings. This promotes efficiency as the Court then need not use more time trying to find the a citation.


� Plaintiff, GCA, filed these causes of action in the Complaint on January 23, 2015 against defendants, Pine Giroux and Melodie Cleveland. GCA did not move to submit an Amended Complaint when the case was remanded to this Court, thus the Court must address the causes of action from the original Complaint. HCN R. Civ. P. 21.


� The Ho-Chunk Nation Discovery Act, states that confidential information contained in personnel files cannot be disclosed. 2 HCC § 3.8(a)(2). However, “confidential” in this Act is defined as, “any statement, document, or process of the Nation, which arises either from a fiduciary or privileged communication or is protected as a matter if applicable law.” Id., § 3.4(b). A Confidentiality Agreement is not confidential itself and thus is discoverable. 


� Ms. Thompson testified that she is a GCA Deputy Advocate. LPER, May 2, 2016, 02:18:31 p.m. CDT. This does not qualify her as an expert witness regarding Ho-Chunk Nation contract law. See Fed. R. Evid. 701-703. 


� Ms. Giroux stated that she provided Regular and Special Session meeting minutes for meetings in February 2010 – July 2012, but not Executive Session meeting minutes as she did not have access to Executive Session minutes. LPER, May 3, 2016, 09:13:51 a.m. CDT. 


� A declaration against interest is defined as, “A statement by a person who is not a party to a suit and is not available to testify at trial, discussing a matter that is within the declarant’s personal knowledge and is adverse to the declarant’s pecuniary, proprietary, or penal interest.” Black’s Law Dictionary 494 (10th ed., 2014).


� There wasn’t audio on the video surveillance, thus it is unknown what they said to each other.


� A GCA witness, Muriel WhiteEagle-Lee, testified that GCA received some files back from DOJ therefore confirming Ms. Giroux’s assertion that she gave the files to DOJ and the Attorney General. LPER, May 2, 2016, 10:21:41 a.m. CDT. 


� The Court thanks Staff Attorney Schuyler Tilson for her assistance in writing this order.





CV 15-02 Order
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