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This matler came before the full Court on g telephone conference call on Saturday, May 2,
1998 bascd upon the Appellec's Notlco and Motion for Recusal and A ffidavit of Michael P,
Murphy in Support of Appeliee’s Motion for Recusal filed on April 30, 1998. The Motion -
sought the recusal of Associate Justice Rita Clevetand pursuant to the Ho-Chunk Nation Rules of
Appollate Procedure, Rule 4. ‘The grounds for the Motion were based upon Justice Cloveland’s
previous work relationship with Debra Knudson (the Appellant) and Millie Decorah who was a
material witnoss for the Appellea at the time of the trial. The supporting affidavit indicated thut
- bhoth the counsel for the Appellant and for the Appcllcc “agroed that such a recusal would be
better in order to avoid the appeannce of impropriety.” (Paragraph 4, AMidavit of Michacl P,
Murphy in Support of Appellee’s Motion fot Recusal, hereinalter “Affidavit”) The Affidavit
Further noted “that Justice Clevetand wis numed as a witncss for Debra Knudson on her
Proliminary Witness List of July 23, 19977 (Paragraph 6 of Affidavit)

The fult Court initially discussed the prior working relationships of Justice Cloveland and the
| litigants in tho casc on April 14, 1998. The Court agreed that Justice Cleveland should disclose
her respeetive relationships with the individuals to the attomeys, On April L6, 1998, Sustice
Clevelund wrote & latter to Mr. Michael Murtphy and Mr. Mark Goodman which disclosed that
Justice Cleveland had been “Millie Decorsh’s immediate supervisor” from July 1995 through

March 1996. During that same period, Justice Cleveland was in the “chain of command” for
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Debra Knudgon, Justice Clevelund's letter indicated that the patties could file a Motion for
Recuzal by April 30, 1998,

Upon carcful considoration of the matter, Chief Justice Mary Jo I3vaoks Hunter and Associate
Justice Debra C. Greengrass GRANT the Motion for Recusal, Associate Justice Rita Cleveland
dissents from the decision, | '

RECUSAL DECISION

The issue presented is whether or not Justice Rita Cleveland should recuse herself on this
matter In order to avoid an appearance of impropriety. "The motion was filed as a discretionary
recusat under Rule 4 of the [o-Chunk Nation Rules of Appellate Procedure which states in pact,
*...a party may request rceusal of 1 Justice by Motion to the Chief Justice of the Supreme Court
with Notice given to all patties.” Upon such a motion, the full Court decides upon the recusal
request, [n this case, Justice Cleveland has declinécl t6 recuse hersclf for reasons stated in her
dis-seming opinion. The remainder (l:l‘ the Court hus ;!ccidéc_l to recusie Justice Cleveland to avoid
an appearance of impropricty and to prescrve the integrity of the Coutt, _ |

“This Court hins addressed the issue of the riccessily of avoiding an appcat;arice of improptiety
in past decisions. In the case of Lio-Chunk Natjon Legislature v, Lowe, SU96-01 (Sup. Ct. Fob.
26, 1996), this Court adopted a standard “that Ho-Chunk Nation Judges shalt avoid impropricty
and the appeurance of impropricty in all of their conduct and activilies." [n a later decision, the

Court referred to the lack of written Rules of Judicial Fthics stating,

I Although other jurisdictions may allow for an Individual jurist to make tho decision whether or
not to recuse himself or herself, the Ho-Chunk Nation Constilution requires that “{A]l appeals
before the Supreime Court shall be heard by the full Couet.” HCN Const., Art. VII, Section 14,
‘Therefors, the Supreme Court has decided motions of recusal as “full court™ decisions in the
same manner as all other motions decided on appeals. Tn cages where a Justice has decided to
recuse himvherself pursuant to the initial phrase of Rule 4, “[A] Justice may recuse
him/herself...", the remalning Justices have tespected that decision and voted in favor of the
recusal as well. Scc Millie Decorah and Sandy Martin va. Joan Whitewater, SU98-02 (IICN Sup.
Ct., 4/7/98);, Karena Day vs. Bema Big Thunder, et, al,, 8U%6-13 (1ICN Sup, Ct. 12/26/98).
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“[Whether or not this Court has adopted Rules of Judicial Conduct is irrclevant.
A judgs must act in o fair and neutral manner, ‘The Ho-Chunk Nation Tribal members
doserve to have judicial officers who act in a manner consistent with the Ho-Chunk
Nation Constitution.” Ho-Chunk Nation Leglslatute v, Lowo and Lowe, SU96-09
(Sup. Ct., Dec. 15, 1996)2 ' :

ft is the duty of this Court to provide litigants with a court system which is fair. That is, the
Coutt must not only be fair, it must also look fair to thase outside.of the system. To project the
image of faltness roquires that this Court avoid looking unfair. That is, the Court must avoid an
appearanco of impropriety. The Court raust not look as if it is acting in an improper way.

Ihe Full Coutt must addvess the issue in an objective review for recusal rathef than looking at
" the issue in a subjective mam‘w.r which may be utilized in other jucisdictions. The Ho-Chunk
- Nation Constiluﬁon‘s.wquircment'uf fulleuur_t appraisal dictates an abjective approach to the
issue of recusal, Tb_.détcrmir_ia whether an AppCaLance of impmpr'tety. exists, the. questioﬁ "
boecomes ufhéthmf ornota reasonable person who looks at the uirgﬁmstances would question the
judge’s ability to be i;nparti‘al. In _this case, the atiorneys for the Ai)pcﬂee and Ab'pcllant
answeicd that question in the affiemative as evidenced by their ugt’é_ement that Mr. Murphy
would file the Matton for Recusal,? Thus, Justice Cleveland must recuse herself from this

matker.

”Ihe Supreme Coutt recognizes the immediate need for adopting Rules of Judicial Kthics which
are currently before the Court for drafting. Although law trained judges are required to have
tnken a coursc and an cxamination in Professional Responsibility, the Ho-Chunk Nation
Constitution allows for judges and justices who are not law trained and, therefore, muy not have
any prior exposure to the Code of Judicial Conduct or other guidance for judicial ethics. The
1lo-Chunk Nation Supreme Court will issuo a draft of the Rule of Judicial Ethics for comment in
the ncar future.

3Iho working retationship in this case is distinguishable from the familial relationships
considered in [n Re Rick McArthur, SU97-07 (LICN Sup. Ct., Feb. 27, 1998) which concerned
Justice Cleveland’s relationship as first cousin to Judge Juan Greendect-T ee and as to Justice
Cleveland’s relationship with Me. Rick MeArthur s Justice Cleveland’s sister’s husband, that is,
her hrother-in-law. The counsel from the Departmont of Justice brought the Motion for Recusal
an behall of fudge Greendeor-l ee but indicated an intontion to withdraw the Motion at oral
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[t is Important to note that it is not that Justice Clevcland would not he able to be impartial.
Rather, it is whether o not it would appear from the circumstances that she might not be able to
be impartial. Depending on the final decision on the matter, cither side could point to Justice
Cleveland’s working relationship with the other litigant ns u basis for why they di(i not prevail on
the matier® Such an appearance dooes not promote a sense of fundamental fairness in the judicial
process. To avoid the appearance of impropriety, this Court horcby ORDERS:

[. “That the Appellee’s Motion for Recusal is GRANTED and Justice Rila A. Cloveland is
recused from this case;
7. That this Court cequests the (fo-Chunk Nation Iegislature to appoint 2 Justice Pro
‘Tempore pursuant to Article VI, Section 13 of the Ho-Chunk_Nation Constitution;
* 1 Fhat this-appeal will be sildresscd after a Justice Pro Tempors is appointed to allow for -

full Court consideralion as required by the Flo-Chunk Nation Constitution.

I1' (S SO ORDERLD. BGIHESHKFKIENLL,

™.
Dated this _f | ““of May 1998.

. argument. ‘Tho Elders” advice was sought duo to the number of cuses within the Ho-Chunk

Nattion Court system that Judge Greendeer-Tee und Advocate MeArthur routinely are a part of
within the court system. Unlike the argument made by the dissenting opinion, the relationships
are quite dissimilar from Justice Cleveland’s working relationships with the actual litigants in
this matter. In fact, the underlying lack of procedurss or other factual matters bearing on the
instant casy aro matters which may have beon known to Justice Cleveland in this matter. Dus lo
her familial retationships in InBe Rick MeArthur alone, factual mattets of the case would not
have been within her knowledge simply by reason of the relationship. Since she was initially
listed us & wilness, onc paty did betievs that Justice Cloveland had some knowledge relevant 1o
the unclerlying case. Thus, the relationships in this case are more problematic than in McArthur.
¥or cxample, if the Appellant Knudson prevailed, it could appear to the Appellee that Justice
Cleveland had been influenced by being in the “chain of command” over Ms. Knudson. On the
other hand, if the Appellee prevails, Ms, Knudson could construe that Justice Cleveland’s prior
direct supervision of Ms, Millic Decorah influenced Justice Cloveland’s decisionmaking. The
‘w0 possibilities strengthen the argument for recusal to avoid the appearanco of impropricty.
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on. MaryJoBrooks [Tunter, Chicf Justice
Ho-Chunk Nation Supreme Court

_MGM'

Hon. Debra C. Greéngrass, AdSociate Justico
[lo-Chunk Nation Supreme Court
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Debra Knudson, Appellant | )
v —Ldibeny CogCl, )
; Clerk of Court/Assisraa,

Ho-Chunk Nation Treasury Department, Appellee

On Tuesday, April 14, 1998 a Conference call was scheduled at the request of Justice
Debra Greengrass. Since my name appeared on the preliminary witness list in the
above named case, Justice Greéngrass questioned whether or not | should recuse
myself from the case. Justice Greengrass and Chief Justice Hunter agreed that | write a
letter to the Attormeys disclosing my former work relationship with the Appellant and
Millie Decorah, stating that if they felt it necessary, to file their Motion for Recusal by
April 30, 1998. Although | disagreed with recusing from the case, | was in agreement
with the disclosure and filed my letter on April 16, 1998.

On April 30, 1998, Attorney for the appellee, Michae! Murphy filed a M-_otion-for Recusal
based on HCN Rule of Appellate Procedure 4. .

On April 31, 1998, Chlef Justice Hunter scheduled a conference call for Saturday, May
- 2, 1998 at 9:00 a.m. The call was scheduled to discuss the Motion for Recusal
submitted by Attorney Murphy. During this meeting, Chief Justice Hunter and Justice
Greengrass voted to recuse me from the case.

My dissent is based on the two very distinct types of recusals: Mandatory Recusal and
Discretionary Recusal.

A Mandatory Recusal requires the existence of a direct personal or financial interest in
any matter before the Judiciary. This is consistent with Coalition for a Fair Government
I v. Chloris Lowes, Jr., & Kathyleen Lone Tree-Whiterabbit, SU 96-02, which determines
that a direct personal or financial interest involves matters which are occurring presently.
Both Attorneys agreed that a direct personal or financial interest does not exist in the
present case. My fellow Justices did not base their decision on a direct personal or
financial interest sither. Failure to recuse on a Mandatory Recusal carries with it a
penalty of removal,
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A Discretionary Recusal is at the discretion of the individual justice. There is no penalty
attached for non-recusal on matters determined to be discretionary. Up until now, a
discretionary Recusal was the sole decision of the Justice subject to an appearance of
impropriety. This holds true in other jurisdictions as well. | am well aware that HCN is
not bound by rules of other jurisdictions, however, the lack of rules ‘provides for
inconsistency in the decision making process. HCN Constitution, Article Vil, Section 14
states that all appeals before the Supreme Court shall be heard by the full court. The
full Court considered the motion for recusal and with that | should have been able to
make my decision on whether or not |, as an individua! Justice, could conduct myseif in
a fair and neutral manner in this case.

In HCN Legislature v. Lowe, SU 96-01, this Court held that a judge must recuse himself
an a case where there is an ongoing. event inyolved which could lead to an appearance
of impropriety. Yet in the current case, the mgjb.rity Justices voted to recuse me from the
case based on a prior work relationship with. Debra Knudson, Appellant and Miliie
Decorah, a key witness for the Appellee. -As noted in /N RE Rick McArthur, SU 97-07,
since "relationships” have been raised on both sides, one could view each side as
somewhat canceling both sides out or be equally refative.

Also taken into consideration with this deciéion. is the fact that my name appears on the
Appellant's preliminary Mtness list. It should be so noted that | was not actually called
as a witness to provide testimony or enter evidence. Moreover, any testimony | might
have added was based on my previous position as Finance Director, a position | held
from July 1995 through March 1998. Furthermore | had no direct knowledge of the
case which was initiated a year after my depadure from the Treasury Department.
Therefore, | was not a part of the case as Justlce Greengrass reasoned in her decision
for Recusal.

The fact that the appearance of my name on the preliminary witness list was given
consideration could have a detrimental impact in future cases. This provides the
Attorneys with the ability to contro! the composition of the Court by submitting

preliminary witness lists which include the names of Judges or Justices. It also gives
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the appearance that by mutual agreement by the representing Attorneys, they will be
able to determine whether a Judge or Justice is able to use his/her own discretion when
making a decision on a case. The position of the majority Justices is that because the
Attorney's agree it is a discretionary recusal, then itis. There is no basis for the Justices

voting to remove me on a discretionary recusal.

In 'conclusion. the Traditional Court Elders offered guidance in IN RE Rick McArthur, SU
97-07, regarding relationships in which, the relationships addressed were much more
binding than the present case. The Traditional Court Elder concluded that | would be
able to conduct myself in a fair manner despite the relationship. id. It is my opinion that
when you have Judges and Justices that are able to conduct themselves in a fair and
neutral manner, this is reflective on the entire court as decisions are made by ali .
Justices of the Court. In my capacity as an Elected Justice, it is my responsibility to _
actively participate in the decision makiﬁg_procass of the Supreme Court. Through the |
action taken by Justice Greengrass and_ Chief Justice Hunter, they have effectively

- censored me out of this case for unfounded reasons, thereby prohibiting me from
fulfilling my reSpdnsibilities which | took an oath to do.

For these reasons | respectfully dissent.

Dated this // & day of May 1998,

:géz (. ﬂ,ﬂuuﬂML

Honorable Rita A. Cleveland, Associate Justice
HCN Supreme Court




