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‘T'his matter came before the full Court on & telephonic hearing on December 31, 1996 based
upon the Appellant’s bricf, exhibits and transcripts from the trial court. The Appellee did not
submit an appellate bricf and the Court is unable to allow more time to pass without 4 decision
on this matter, Based upon the record before us and without hearing oral urgument, this Court
herchy REVERSES the rulings of the court below and DISMISSES the matier duc o lack of
standing by the plainti{f below.

| BACKGROUND

This case was initially before this Court in August of 1996 when the Appcllec filed a Notice
ol Appeal on the July 18, 1996 Order (Re: Motion for Reconsideration and Motion 1o Dismiss)
which is signed and dated on July 19, 1996. At that time, this Court denied the appeal because
the interfocutory appeal was not {inal in pature, Sincc it was not an issuc that was final at that
point, the matter is now hefore this Court as 4 portion of this appeal,

On Octoher 14, 1996, an appeal was filed by the Appetlant which appcealed the decisions of
{he trial court in the prior July 18, 1996 Order as weil as the October 2, 1996 Judgment. ‘The
Appellan( filed his Appellant’s Bricf in Chiel on November 19, 1996 in accordance with this
Court’s Navember 7, 1996 Scheduling Qrder. To date, the Appellce has not filed a Bricf, Oral

argument was not requested on this matler.



‘The Appcllant raises the following issues:

1., Whether or not ihe irial court erred in finding that the Appellee Porter had standing to

bring the suit?
2. Whether or not the irial court abused its discrction and/or commitled errors of law in

the QOctober 2, 1996 Judgment?
ANALYSIS
1. LOA PORTER DID NOT 1JAVE STANDING TO BRING THE ACTION. THE
1O-CHUNK NATION LEGISLATURE IS THHE PROPER PARTY TO REVIEW THE
ACTION OF THI? EXLCUTIVE BRANCH ON TIIIS MATTER,

A, Loa Porter did not have standing to bring tﬁis action as an individual. The JHo-Chunk
Nation Lepislaturs is the proper party it the instant case. The Tcgislature has reserved their
power to deal with such actions by the Fxecutive Branch as stated in the Ho-Chunk Nation
Constitution at Article V, Section 2, subsection (b), to wit, “the ].egislature rescrves the power to
review any action lakeny by virtue of such delegated power.” ‘The delegated power being the
power of the Exccutive Rranch 10 administer depariments of the Ho-Chunk Nation, The
Logislature has the power 1o cnact legislation lo cstablish Execwtive Departments. To correet the
action complained of in this casc-~the restructuring of departments under the supervision and
administration of the Fxecutive Branch--the 1o-Chunk Nation 1 egislature has the power 1o cnact
logislation Lo eslablish, or restructure, Executive Departments. Under the powers delegated Lo
the Ho-Chunk branches of government by our Constitution, it is not for the Judiciary o cstablish
or re-establish depariments anymore than it is for the Lixecutive Branch to do so. Rather, that
power is enumerated in our Constitution that “[Tihe Legislature shall have the power...(b) [T]o
cstablish Tixceutive Departiments, and to delegute legislative powers 1o (he [ixecutive branch fo
he administeted by such Departments, in accordance with the law; any Department cstablished by
the Lepislsture shall be administered by the Ixeculive; the Legisiature reserves the powetr to

review any action taken by virjue of such delegated power.” If the Exccutive Rranch acted



beyond the limitations of the Constitution, it was for the Legislative body to seek redress. Such
redress would scem to be in the form of legislative measures which arc not within the powers of
the judiciary branch. Jurthcrmore, the Legislature could have taken cotrective measures by
cnacting legislation us allowed under Article V, Scetion 2, subscetion (a) without utilizing the
Court. Apparemtly, the Legislalure chose not (o take such sicps in this instance. This Court is
unclear as to why such aclion was not taken by the 1Legislative branch but such speculation is
beyond (he scape of this review,

3. loa Porter did have a personne] jssue as stated in the Order. However, it is clear that the
issue was onc of an individual's personncl issues, As the lower court stated, “Ms. Porter’s
allcgations that the rcurganization impaired her ability to do her job by causing cmotional
turmoil, confusion about the chain of command, chaos within the department and uncertainty
regarding her future employment...is clearly personal to her.” Order (Re: Motion for
Reconsideration and Motion to Dismiss: dated July 13, 1996, page 9. Thosc types of matters
require the individual to seek redress in accordance with the laws of the IHo-Chunk Nation.

The lower court correctly stated that “[Tthe Personnel Procedures governs all employment
rclated actions. The TICN (sic), as the employer, and the HCN (sic) employccs are obligated to
abide by rules set forth in the Personnel Procedures.” Judgment dated October 2, 1996, page 16.
Further, the lower court held that “the defendant [President T.owe] is within his inherent power to
recommend changes or fo remove and (sic) Executive Direclor.” Judpment dated Oclober 2,
1996 at page 15.

Given that holding, Loa Porter's issucs were in the nature of a personnel issuc. The
Ho-Chunk Nation l.,cgislmure has enacted Personne] Policies and Procedures which are
applicable 1o all employees of the Ho-Chunk Nation. The Personnel Policies and Procedurcs
provide for employces to make grievances within certain codified rules as 1o issucs specifically
outlined by the irial court as being particular to Ms. Porter. Why is Ms. Porter given speciul
treatment and allowed 10 bypass the administrative process to scck redress when all other

employees of the Jo-Chunk Nation arc required to comply with that process? This Cowrt cannot



endorse such disparate treatment. Al Ho-Chunk Nation employees are required to comply with
the administrative process enacted by the 11o-Chunk Nation Legislaturc. Therefore, Ms, lorter
docs not have standing o bring « lawsuit on 4 personnel maticr where she has not initially
followed the icgislatively cnacted administrative process of the 11o-Chunk Nation Personne)
Policics and Procedures,

C. Anindividual may not seck redress through the judiciary until they have exhausted their
administrative processes. The situation of Loa Porter is distinguishable from the case previously
heurd by this Court which involved the Coalition for ¥air Government II. This Court did not
statc expressly the basis fur allowing standing for those individuals. The rationale was thal the
inidividuals in that casc had atempted 1o seek redress through the proper channels hefore filing a
lawsuit. They atlempted to participate in the process pursuant 1o the Ho-Clhunk Nation
Constitution, Article 1V, scetion 1 by attending the General Council, They sought to have their
concorns addressed in a manner consistent with the laws of the Ho-Chunk Nation. When they
were dissatislicd with the linal result of that process, they thereafter sought redress in the
judicial forum.

I the case before us, Ms. Porter did not participate in General Council as to the issucs. Nor
did Ms. Porter avail hersel{ of the administrative process which has been set out by legistative
enaclment. Rather, she immediately filed a Jawsuit prior to utilizing the proécss which has been
mandated by the Ho-Chunk Nation Legislature as a basis for IJo-Chunk Mation Fmployees to
seek redress as 10 issucs concorning them in the workplace.

. The Judiciary may hear all cases and controversies arising under the Constitution, laws,
custom and traditions of the Ho-Chunk Nation but only insofar as they arc cascs and
controvessics properly before the courts. In this case, the trial court Judge who signed the July
18, 1996 Order on tuly 19, 1996 states that the standing issue is “bascd on the clements set forth
in the February 23, 1996 decision on standing,” A review ol the trial record reveals no such
order. However, this Court does take judicial notice of the Murch 1, 1996 Order (Denying

Motion to Dismiss and Reassigning Case) as being the decision that is referenced. In the March
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1, 1996 Ordcr, the lower court holds that "Lt is first for the courts 1o decide whether the Jaws of
the Nation are Jegal or have been followed or properly followed. Had the Legislaturc acted, it
may have mooted (his casc. The ].egislature’s failure (o act or take political action on a
perecived or actual reorganization does not mean the Judiciary must abdicate its roH if a caso and
conlroversy within the jurisdiction of the Courts is presented. The Courl finds (sic) that the
plaintiff docs have siumling to pursuc this action. Defendant’s Motion 10 Dismiss is denjcd.”
March 1, 1996 Order at page 4.

The Judiciary dous have the power 1o interpret and apply the Constitution and laws of the
Ho-Chunk Nation. ]1o-Chunk Nation Constitution, Atticle VII, Scction 4, The Trial Court does
“have original jurisdiction over all cases and controversics...arising under the Constilulion,
laws, customs and irnditions of the Hoe-Chunk Nation,” Io-Chunk Nation Constitution,
Arlicle VI, Scction 5, subsection (a). The Ho-Chunk Nation Constitution states early on that
“[NJo branch ol the government shall exereise the powers or functions delegated to another
branch.” 1lo-Chunk Nation Constitution, Article 111, Scetion 3.

In this case, the Judiciary cannot take on a cagse which is a personnel matler for an individual
until afler the person has exhausted the administrative process which has been sct out by law by'
the Jegislative branch. Further, the Judiciary cannot decide (o hear a case simply because the
proper party, here the Ho-Chunk Nation Legislature, has not “acted”. To do 80 is to have the
Judiciary excrcising the powers or functions deleguted to another branch of the Ho-Chunk
Nation government. That would violate the 110-Chunk Nation Constitution.

We are a nation in transition. Our Constitution is new and it is being tested. However, we
have to be copnizant of the reality of the separation of powers, For the Judiciary, it is ncccssary
for us to adopt case Iaw and precedent as well as rules (o guide the court in its infancy. To that
end, this Court is basing his decision on an effort to provide some dircetion as (o when parlies
have standing as wel] as 1o what a case and controversy is for purposcs of jurisdiction. This
Court’s function is 1o interpret our Constitution. ‘I'o that cnd, it is unfathomable to belicve that

the intention of the cascs and controversies clause was 1o allow in each und every action that iy



brought 10 the lower courl. Rather, the [1o-Chunk Nation Constitution madifies thut clause by
referring (o cases “arising under the Constitution, laws, customs and traditions of the Ho-Chunk
Nation, We intcrpret that to mican that cases and controversies must, first arisc from a process or
law of the Ho-Chunk Nation, Thut s, u personnel matter should be dealt with as an issue within
the Ho-Chunk Nation Personnel Policics and Procedurcs ag mandated by the Ho-Chunk Nation
Legislature. !ssues of policy within the Nation must be first addressed by individuals through the
General Council as mandaled by the Constitation. Ho-Chunk Nation Constitution, Article 1v,
Seetion 3, subscetion (a), The issucs of the actons of those delegated legislative powers arg o
be reviewed by the Lepislature. Ho-Chunk Nation Constitution, Arlicle V, Scetion 2, subscction
(h). Thosc arc a few examples of the initial avenues of addressing a casc and contraversy priot to
it becoming justiciable. Afcr a case or controversy has arisen through the proper channels, then
the Judiciary has the ability to address the matter. Not before.
CONCLUSION

For the foregoing reasons, this Courl herchy REVERSLS the July 18, 1996 Order signed on
July 19, 1996 as well as the March 1, 1996 Order as they relate to the issue of standing. Decause
we liold that the plaintiff below did not have standing to proceed, the casc is dismissed. Because
the casc is dismissed, we do 1ot reach the mierits of the case which were in the Cctober 2, 1996
Judgment.

Since this Court views the matter as a personnel issue for the plaintiff below, we hold that any

personnel gricvance deadlines which were initially available to her wil) begin 1o toll with the date

thut this decision is filed.

REVERSED,



IT18 SO ORDERED. EGI JIESHKEKIUNET.
Dated thts & day of January 1997,

By the Court:
Debra C. Greenprhss, Assopfhic Justice Forrest Whiterabbit, Associate Justice
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Mary Jo Hunter, Chief Justice
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I, Tari Pettibone, Clerk of the Ho-Chunk Nation Supreme Court of the Ho-Chunk Nation,
do hereby certify that on the date set forth below I served a true and correct copy of the attached
paper filed in Case No. SUU96:05 , by the United States Postal Service, upon all persons listed below:

Mr. Michael Murphy
Department of Justice

P.O. Box 667

Black River Falls, WI 54615

Mrs. Loa Porter
N284 County Road J
Merrillan, WI 54754

Honorable Mary Jo Brooks Hunter
Ho-Chunk Nation Supreme Court
4 Linder Court

St. Paul, MN 55106

Honorable Debra Greengrass
Ho-Chunk Nation Supreme Court
6200 West Locust Street
Milwaukee, WI 53210

Honorable Forrest Whiterabbit Date: 1/10/97 -
Ho-Chunk Nation Supreme Court 7 Pogichan
402 S. Humboldt Street Tari Pettibone, Clerk

Denver, CO 80209 Ho-Chunk Nation Supreme Court



