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CHLORIS A. L.OWL, IR,
Appellant,

v, Case No. 8U97-01
DECISION

HO-CHUNK NATION,

HO-CIIUNK NATION LEGISLATURE and

TTO-CHUNK NATION GENERAL COUNCIL,

Appelices.

‘T'his maticr cames before the full Court based upon an appeal from an Qrder (Denying
Preliminary Injunction) signed by the Honorable Mark Butterfield on March 21, 1997, The
Appellant, Chloris A. Lowe, Jr., appealed from the Order asscriing (hat it was “confrary to the
Constitution of [sic] Ho-Chunk Nation, specifically Article X1 Scetion 2. Appellant also
asserted that “the General Council failed 1o provide proper notice to the Plaintiff as required by
Article X1 Section 2 of the JJo-Chunk Constitution.” Further, Appellant Iowe asserted that “the
Ho-Chunk Lcgislature violated Article VI Scction 3 of the 1lo-Chunk Constitution by appointing
Byron Thundereloud 1o the Office of the President when he fuils to mect the age requirements.”
I'inally, Appellant Lowe asscried that “the bar of Sovereign Immunity docs not apply 1o this
action or {o these Defendunts when their actions were in dircct contradiction 1o the mandates of
the Ho-Chunk Nation Constitution.”

Fhis Court will address the last agsertion first. Rased upon 1be files and briefs of this matter,
we reviewed this matter on the 29th day of Muy 1997, Bascd upon our review, we hold that the
(ercr (Depying Preliminary Injunction) is AFFIRMED,

Our decision is based upon the application of the doctrine of sovereign immunity.



- STATEMENT OF THE CASE

Qn January 11, 1997, Chlaris A. Lowe, Jr., Appcliant, was removed from the Office of the
President o the Ho-Chuuk Nation by a majority votc of the Special General Council, Bryon
Thundercloud, the Vice-President as elected by the Ho-Chunk Nation Legislature, became the
Acting President as a result of the vacancy stomming from the removal., Appcllant J.owe filed
suil on lanuary 20, 1997. He sought & reinstatcmont for himself in the Of licc of the President;
that his removal be declared void and that Byron ‘Thundereloud be remaved from the position of
Acting President. The lawsuit was based upon Mr, Lowe’s assertions that he had been given
insufficient notice of the removal proceedings and that since the Acting President was younger
than uge 35, he was not qualified to serve as the Acting President and should be removed. Mr,
l.owe sought 4 {emporary injunction which would reinstate him in oflice pending the outcome of
the trial court case,

The Trial Court Judge, the Honorable Mark Butterfield, denicd the motion for preliminary
injunction and dismisscd the case us to all ihc defendants based upon the doctrine of sovereign
immunity. _

DECISION

The gencral rule js that Indian tribes are immunc from suit without o tribe’s consent or an

express waiver of sovercign immunily by cither the tribal council or the Congress, Ravey,

Reynolds, 23 L1.R.6150, 6161 (August 199G). In this case, the lHo-Chunk Nation Constitution

governs. The Ho-Chunk Natjon Constitution states that:

The Ho-Chunk Nation shall be immune from suit except to the extent that the
Legislaturc cxpressly waives ils sovereign immunity, and the officials and
cmployces of the Ho~Chunk Nation acting within the scope of their dutics

or authorily shall be immunc from suit.

1o-Chunk Nation Constitution, Article XIJ, Section 1.



In the case of the Ho-Chunk Nation, the JJo-Chunk Nation Legislature must expressly waive
the sover%@n immunily of the Nation before the Nation can be sucd. As {o the officials of the
Ho-Chunk Nation, the officials are immunc from suit while they are acting within the scope of |
their dutics or suthority,

In this case, Appellant Lowe did not sue any individuals for acting outside of the scope of
their authority. Rather, Mr. Lowe filed suit against the Ho-Chunk Nation, the ITo-Chunk Nation
Legislature and the Ho-Chunk Nation General Council,! We will address each party separately,
Iiirst, the Ho-Chunk Nation. Nothing in the record evidences that the Ho-Chunk Nation
Legislature expressly waived the Nation’s sovereign immunity which would allow the suil to
procced against the Jlo-Chunk Nation. ‘The Trial Courl held that there was “no cxpress wajver of
suvereign immunity pointed to in Mr. Lowe’s Complaint that gets around the explicit bar 10 his
suit dircetly against the Nation...Therefore, the Court dismisses the casc against the Ho-Chunk
Nation as barred by sovereign immunity.” Lowe v. Ho-Chunk Nation, et. al,, CV 97-12, p. 14
(1996). Upon review, we hold that the ‘ITial Court ruled correctly in dismissing the casc against
the Nation based upon the doctrine of sovereign immunity. We AFFIRM that holding of the
lower court.

Next, we address the suit against the Ho-Chunk Nation Legislature. Again, the action is
barred by the doctring of sovereigh immunity, As plead, the Ho-Chunk Nation Legislature is the
same as the Ho-Chunk Nation for purposes of Artiele XII, Section 1 of the 11o-Chunk Nation
Constitution. The Legislature is one of the four branches of government of the Ho-Chunk

Nution. Article 111, Section 1, [{o-Chunk Nation Constitution. The same holds true for the {inal

“I'ie Ho-Chunk Nation Rules of Civil Procedure, Rule 27 {B) requires that where “the Nation is
named us a party, the Complaint should identify (he unit of government, enterprise or name of the
olficial or employee involved. The Compluint, in the case of an officia) or employce being sucd,
should indicate whether the official or employce is being sued in his or her individual or official
capacity.” The record is clear that the Complaint {iled in this section did not comply with the
requirements of HON R, Civ. P. Rule 27 (13). Compliance with the Ho-Chunk Nation Rules of
Civil Procedure would have benefited all of the parties in this litigation as well as defraying the
expenscs of extensive litigation,



party sued in this mattcr, the Ho-Chunk Nation General Council, which is another brunch of the
Ho-ChunksNation government. Article J1I, Section 1, Ho-Chunk Nation Conslitution. Since the
Legislature and the General Council are the ITo-Chunk Nation. The suit against these branches
of government arc also barred by the doctrine of sovercign immunity. Therefore, we AFFIRM
the lower court’s ruling that those partics are barred from suit hased upon the doctrine of
sovercign innmunity.

The other matier which was raiscd by this appeal was whether or not the suit could continue
against the individuals within the named parties based upon Article, XI1, Section 2.2 However,
the Appcliant’s failurc to name individuals in the initial suil prevents a decision on thal basis, It
is necessary for the courts 1o know which individuals arc being sued so that the trier of fact may
nssess whether or not that speceific individual has acted outside the scope of their authority or not,
Suits based upon the legal argument thal somcone has acted outside of their authority specifically
name the individual(s). See Coalition for Fair Governcment 11, et al, v. Lowe apnd Whiterabbit,
gl al, CV 96-22 and 96-24 (HCN Tr. CL. Jan. 3, 1997); Whitefail v, Chaske, 20 Indian L. Rep.
6056 (N. Plns, Intertr. Ct. App, 1992); Rave, of. al. v. Reynolds, e, al., 23 Indian L. Rep. 6150
(Winnebago Sup. Ct. 1996). Since the matler is not before us as to the individuals, we are not
ruling on the sclions of any individual or the application of Article X1, Section 2 of the
Ho-Clunk Nation Constitution.

Sincc we affirm that this action is barred by the doctrine of sovereign immunity, we do not
reach the merils of the case which wore discussed in the trial court opinion. Rather, we simply
AFFIRM the lowcer court’s decision 10 dismiss the matter based upon the doctrine of sovereign

immunity.

™
IT'1S SO ORDURED. BEGI NIBSHKEKJENET, Dated this /60" day of June 1997,

ZY'he trial court refers to a suit aguinst officials of the Ho-Chunk Nation under this section of the
Ho-Chunk Nation Constitution as an “exception 10 the sovereign immunily bar; however, this
suction may actually refer to the official immunity of public officials and employccs rather than

sovereign immunity, Sec Rave v. Reynolds, supra,



l"on'r,s! Whitarabbii, Associare Jushrr'

Mary Jo g ?ﬁs Huntcr, Chrefjustme
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CERTIFICATE OF SERVICE

I, Tpri Pettibone, Clerk of the Ho-Chunk Nation Supreme Court of t = Nation,——— .|
do hereby certify that on the date set forth below [ served a true and correct copy of the attached
paper filed in Case No. _SU-97-01 ( CV-97-12) _, by the United States Postal Service, upon all

persons listed below:

Mr. John Espinosa

HCN Legislative Attorney
P.O. Box 667

Black River Falls, WI 54615

Mr. William Gardner

HCN Department of Justice
P.O. Box 667

Black River Falls, WI 54615

Mr. Daniel Berkos
104 W. State Street
Mauston, WI 53948

M. Jeff Scott Olson

Attomney at Law

44 E. Mifflin Street, Suite 403
Madison, WI 53703

Honorable Mary Jo Brooks Hunter
Ho-Chunk Nation Supreme Court
4 Linder Court

St. Paul, MN 55106

Honorable Debra Greengrass
Ho-Chunk Nation Supreme Court
6200 West Locust Street
Milwaukee, WI 53210

Honorable Forrest Whiterabbit Date: 06/13/97
Ho-Chunk Nation Supreme Court T L s
402 S. Humboldt Street Tari Pettibone, Clerk of Court

Denver, CO 80209 Ho-Chunk Nation Supreme Court



