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This matter came before this Court on July 12, 1996 on the
Defendant's Notice of Appeal dated July 3, 1996 and filed on July
5, 18996, This Court reviewed the matter based upon Lhe record
and brief filed by the Appellant. The full Court decided the

matter by conducting a telephone discusaion on October 11, 1996.

Based upon the record before the Court, the Reply Brief filed by

the Appellee was not considered asg it had not been properly

served. Appellee did not respond to the Deficiency Notice
provided to him by the Clerk of Court, Marcella Cloud.

Upon review of the record, this Court did not reach the
merits of the appeal. The Court reviewed the procedural posture
of the‘caae in accordance with the Court's function under the Ho-
Chunk Constitution, Article VII. Upon the review of the legal

posture of the matter, the Court ig REVERSBING the decisgion of the




trial court and REMANDING the matter to the trial court for further
findings.

Thé threshold question for this Court to review was the
underlying Default Judgment dated May 24, 1996. The June 24
Judgement (Re: Motion for Reconsideration) is based upon that
initial order of the trial cdurt. The Default Judgement was based
uponn the HCN Interim Rules of Civil Procedure, Rulesg 19A and 54.
{(Tudgement CV-96-19, page 4.) Rule 19 im titled "Filing and

Responding to Motions" which provides direction to parties as to

how a motion may be filed with the court. It ig not the appiicable
provision as to summons. The correct provision relating to the
issuance of summons is at Rule 5, B which states that "an anawer is
due in a limited time and that a default judgement may be entered
against them if they do not answer in the limited time." (emphasis
added.)

The trial court is given the digecretion to enter a default
judgement if an answer is not timely filed. The trial court in
this instance went on to utilize Rule 54 as to the basis for an
issuance of a default judgement. Rule 54 states that such an order
may be entered "againsﬁ a party who fails to answer if the party
was personally served or if a party fails to appear at a hearing,

gonferense or trial for which he/she was given proper notice.*

(emphasis added.) 1In this instance, it is unclear to this Court ag
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to whioch of the twe situmtions gave rise Tt the ilgpuance of che

¥
]

i?Dufuult Judgement. Based upon the record, the Agpallant was not

| parscnally werved as is required by Rule 54 nor did the appellaun

: fail to appear for a hearing aa is also required by Rule 54.

: personally served as {8 requizred by the rule.
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i that legal conclusion,

Ths Judgewment diucﬁtceo the igsuance of the Summons; however,

the trial court racord doas not indicate that che Summoas was
Based upon ths

:r-ccrd. the Summons was gent by certified mail to tha Appelileant.

Since this is a serieus threshold question, the Court is

tnelined to have the trial court rxevigit che bagis for the issuance

of a default judganent and Co make the appropriate findinges for

As the trial court atates, *{Tlhe entry of
{aic] default judgemant...ig an extreme meagure” and regquireo the

£rial eourt So -tric:iy sdhere to the rules which allows faor such

drantic measures. Therefore., this Court XRNVERSES as to the

{ssunsce of the Default Judgement pursuant to Rule 54 aoa AEANDS

the mattesx to the txrial court for fuzther findings as to that

isnue.

IT I5 80 ORDERED. XQI ERENHKEJENET.

Dated this ,ttggﬁday of ocrobexr 199%96.

By the Couxt: . .
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Mary JoUBfgoks Huntex
Chief Justice
Ho-Chunk Nation Supreme Court
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